“STRATEGIC LITIGATION:
EXPERIENCE OF LAWYERS

FROM U.S., EUROPE, and RUSSIA
Ekaterinburg, September 16-20, 2014



General Concepts
behind strategic litigation

* End goal is not just winning a case;

* End goal is promoting human rights,
environmental justice, etc., by
achieving identified social change.



Litigation is one important tool
among several advocacy tools.

Litigation
Public education

» Written/recorded educational literature, videos, recordings, etc.
» Traditional press (Russian independent media or foreign press)
» Social media

Community organizing/public outreach
Legislative advocacy (“Lobbying”)

Using all or multiple tools together
— integrating them —
is most effective!




2 ways to use litigation
strategically

* Individual case — opportunistic
» Good client, good facts
» Carpe diem
» Think strategically to maximize impact

e “Campaign” to achieve social change
»Integrated advocacy



Strategic Planning Triangle

< |Don’t Start Here!

Identify
Tactics

Tactics should be aim
at influencing your target.

Develop a Plan of Action
*Identify benchmarks and a timeline.

Pick Your Secondary Targets
*If you can’t reach your target directly, identify those
who influence him or her.

Pick Your Primary Target
*Who has the power to give you what you want?
* Know your target: What does he or she care most about?
NOTE: The target is always a person/people—not an institution or organization.

Articulate Your Goal
*Your goal must have a measurable outcome and endpoint.

Assess Your Organizational Capacity and Strengths

*What unique skills and resources does your organization bring to the problem?
*Do you need additional staff or other resources to address this problem?

Identify the Problem

*Articulate the problem clearly: Who is being harmed by what/whom?
*Assess what others are doing to address the problem.

Select Your Priority Issue Areas

*Your priority issue areas should represent what you're for, not simply what we are against.
*Assess the political lay of the land. What are the most pressing civil liberties issues in your state?
* Assess your organizational capacity and resources. Where can the ACLU make the biggest difference?




For both individual case or
campaign...

Think strategically about how to...

Maximize impact!



It may take years
and many lawsuits...

e.g., Brown v. Board of Education




U.S. Examples
of Strategic Litigation

» Pennsylvania Voter ID
» New York Anti-death-penalty campaign
» Pittsburgh Police Reform

»Shortening NY Time between Arrest and
Arraignment

» Briggs v. City of Norristown



Caveat

 Examples from U.S.A.
» Different court system (independent, stronger)
» Culturally, higher regard for rule of law
» Separation of powers
»Independent press
» More freedoms

* Not all can or will work in Russia

e Share ideas about strategies and tactics you
may try here.



Pennsylvania Voter ID
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DRIVER’S LICENSE

Voters are required to show an acceptabl¢
photo ID before casting their ballot

Click here for more information on PA's new Voter ID Law



Problem?

» Not everyone has one of these ID’s.
» About 10% (800,000) of voters don’t have ID
» Only 67 places in entire state to get ID.

» People will have trouble getting ID.

» People without ID are disproportionately
minorities and poor.

» Violates fundamental right to vote.



Who can fix problem?

»The Pennsylvania General Assembly
(legislature)

> The Governor

> The Courts



Outline Strategy

» Prepare lawsuit
* Buildlegal team
* Factinvestigation— who is impacted and why
* Find plaintiffs
* Legal research
» Public education — change narrative
» Prepare for loss

> All at same time



Building legal team

* Assess landscape — who likely to be involved
— Other NGO’s
— Labor unions
— Democratic party

* Assess resources

— Need more money
— Need more legal muscle

— Need large law firm



Finding plaintiffs

» Difficult population to reach

»Find as many as possible — then can
choose

»Had idea of ideal voter profiles

MAJOR EFFORT!



Organize information collection

PENNSYLVANIA VOTER INTAKE SURVEY

Name Drate of birth
Addness:

Telephone: (h) W {cell)
Email address

If none of above contact information is available, how can we reach you?

I somenne other than the voter filled out this form, please comple

Name: O ganization
Best Telephone # Email
1. Are you registered to vole in Pennsylvania? A

=T not, do you wani o register i vole befone the 2012 elections? Y
=1f yes, when did you stan o wote?
2 T You Have Any of the Following Types of Fhoto TD | check all that aj

O A current Pemsybvania Driver's License

O A current Pemsybvania photo D cand sswed by the Department of Trans)
=f the above TD's are expired, did they expine after November 201

O A current TS, Passpornt

O A TS Military or Pennsylvania Mational Guard phaoto T

O A TS, Government sswed photo T

O A current employee photo T sswed by a Pennsylvania county, city, tow]

borough

O A current student photo I issued by a Penmodvenia college or universit;
=i yes, school mime

=+Dhoes T have expiration date? R N

O A current phato D isswed by a licensed nursing, personal cane of assised
=#If yes, facility name and location
=+Dhoes T have expiration date? R N

11 you marked any of the T1's above, please answer the following:
=+ Dhoes the photo on your T look lke you today?
=*Does name on photo D match name on your voler re gistration o
=i you marked “no’ for either of te above, explain the difference

kN

“Today's date

Ifyou do not have ome of the Photo TDs listed above, but you wish to vole in an
upeoming election, you will meed to present certain documents to get a Penmsylvania T
Please check which of the Tollowing ORIGINAL MM UMENTS (not photocopies) you
have or cam obtain easily.

TDENTITY IHMUMENTS (Meed 1)
0O Social security card (original, not copy)
O Binh cenificate (must kave a raised seal; photocopies or hospital certificates won "t work)
O TS, Citizenship Centificate (INS form N-564d)
O Maturalization Certificate (TNS Form M-530 or N-570)
O Valid US. Passport
PROOF OF RESIDENCY (Meed 2)

O Tax records O 'W-2 Form
O Lease Agreement O Current Gun'Finearm Permit
O Mortgage Doc uments 0 Current Uhility bill

Tfyou answered yes to any of the “Tden tity Documents™ above,
=+Does the name match your current name, e.g., it asit changed becsuse of marriage
of svne other reason? Y
names difer

N = you answened “No," plesse explain how the

T you answered “MNo™ toall of the “Mdentty Documents™ listed above, please answer the
Tollowing:
=+ State and county {or country) of birth

=+Have you ever tried to get a copy of your birth certificate? ¥ N
=1 “Yes," did you get it and if not why not?

=D you think you could get your birth centificate? Explain why or why not

=+Birth Cenificates cost between $10 and 145, depending on your binth simie. Could
yiou afford that fee, and if not why not?

Ifyou answered *Yes™ toless than two of the above “Proof of Residency™ documen ts,
ovw lard would itbe for you to get two, and please explain the 3 fficuloy:




* Organized interns/volunteers to do
“intake”

* Special hotline telephone number
(toll free)
* Recruit volunteers to do outreach
"Nursing homes
"Community meetings
" Advertise availability of speakers



Publicize
information
gathering effort

Media appearances
Internet
Community outreach

Organizations,
churches

Word of mouth

KNOW YOUR VOTING RIGHTS

* PENNSYLVANIA *

Election Day is Tvesday, November £, 2012

What You Need to Know About PA's MNew Yoter 1D Law

Starting with the Movember 6, 2012, election, youwill be
required ta show photo ID ko vote, even if you have voted for
YE3rs in the same precinct.

Only some types of photo 10 will be accepted:
* Pennsylvania driver's license
* PennDOT non-driver phat iD
* LS, passpant
* |5, government-lssued photo 10
= Commprwealih of F'EﬂI'IEj'HH'"E-lSSI.EU Fl'II:IIII [1n]
* 115, millktary or Pennsyivania Matonal Guard photo 1D
* Pennsylvania municipaliey-1ssued phato 1D
» Accrediced Pennsyiania college- o university-Issued photo 1D
= Pennsylvania nursing/parsonal-care iaclley phota 10

Check carefully that:

[1] your phota 101s curmant aod Includes an expirason date.
Drivers licenses and PennDOT non-driver photo 10s c2n be
expirad by one year or less. Millsary 10s c=n say expiration date
I= Indefinite.

|2] AMD the name on your phota 10 dosaly matches yaur name n
the WOdEr regisery.

I your phota 1D doesn't meet these two conditions it will
not be accepted.

LETMEVOTE



Prepare lawsuit

» Build around people that found
» Humanize

» Develop narrative for both lawsuit and public
education

» Public education program complements
lawsuit



Lawsuit filed
May 1, 2012

David P. Gersch* Witold J. Walczak

Ameld & Porter LLP Attomey ID No. 62076

533 Twelfth Street, NW ACLU of Pemnsylvania

Washington, DC 20004-1206 313 Atwood Street

* Not admitted in Pennsylvania, Pittsburgh, PA 15213

admitted m the District of Columbia.

Pro hac vice motion to be filed.

Jermifer F_ Clarke Marian K. Schneider PETITION FOR REVTEW

Attomey ID No. 48336 ) ) Attorney ID No. 30337 ADDRESSED TO THE COURT'S ORIGINAL JURISDICTION
Public Interest Law Center of Philadelphia Advancement Project

1709 Benjamin Frankln Parkway, 2nd Floor 1220 L Street, NW, Suite 8 . r

Philadelphia PA 19103 Washington. DC 20005 L SUMMDMARY OF THE LAWSUIT

Counsel for Petitioners: Additional Counsel Appear on Signanure Page 1. This lawsuit seeks to protect the fimdamental night to vote guaranteed by the

IN THE COMMONWEALTH COURT OF PENNSYLVAN]

Viviette Applewhite; Wilola Shinholster Lee; Grover
Freeland; Gloria Cuttino; Nadine Marsh; Dorothy
Barksdale; Bea Bookler; Joyce Block; Henrietta Kay
Dickerson; Devra Mirel (“Asher”) Schor; the League of
Women Voters of Pennsylvania; National Association for
the Advancement of Colored People, Pennsylvania State
Conference; Homeless Advocacy Project,

Petitioners,
V.

The Commenwealth of Permsylvania; Thomas W. Caorbett,
in his capacity as Govemor; Carol Aichele, in her capacity

Pennsylvania Constitution. Under Act 18 (“the Photo ID Law™), signed into law on March 14,

2012 by Respondent Governor Thomas Corbett, large numbers of registerad voters in

Pennsylvania will not have their votes counted on November 6. 2012 because they will be unable
to present acceptable photo identification (“TD™) as required by the Photo ID Law. The

DocketNo. _ Commonwealth estimates that 80,000-90,000 Pennsylvanians will need to obtain a new photo ID
to vote on November 6, 2012, Other estimates suggest the number may be far greater. Many

otherwise qualified voters will face great diffienlty or be unable to obtain the necessary ID and

as Secretary of the Commonwealth,
will therefore be disenfranchised in the upcoming general election and fufure elections. Asa
Pespondents. N
PETITION FOR REVIEW result, far from protecting the integnity of Pennsylvania elections, the Photo ID Law will lead to

ADDRESSED TO THE COURT'S ORTGINAL JURTSDICTT

L SUMMMARY OF THE LAWSUIT

elections that are no longer free and equal

1. Thus lawsuit seeks to protect the fimdamental nght to vote guaranteed by the




Public education/media

» Press briefing
announcement

» Prepared written
materials, e.g., FAQ,
press release
describing case and
Plaintiffs.

*x *x *

Frequently Asked Questions (FAQ)
About Pennsylvania’s New Voter ID Law

The information below reflects announcements made by the Department of State up to 5/24/12. Flegse
check back reguiarly for updotes as the Department of State continues to announce changes.

HOW THE MEW LAW WORKS

when does this new photo ID requirement start? Beginning with the November 2012 election, voters
will need to show an accepted form of photo 1D in order to cast a ballot

Does this photo 1D requirement apply to absolutely everyone? Mo, there are three exceptions. One is
for people who have a religious objection to having their picture taken. Religious objectors can still vote
by presenting a valid non-photo driver’s license or other non-photo 1D issued by the PA Department of
Transportation (known as PennDOT). Also, people who are allowed to vote by alternative or absentes
ballot do not have to show photo 1D (more about this below).

Ewen if | have wvoted for many years at the same precinct, will the new voter ID law require me to show
photo 1D now? Yes.

Poll workers know me at my polling place, so won't they just let me vote even if | don't hawve the right
photo ID? Mo. They cannot. The law says that poll workers “shall examine the proof of identification
presented by the elector and sign an affidavit stating that this has been done.” So poll workers open

themselves up to a perjury prosecution if they let people vote without proger ID. In the legislative
defates over the law, it was said that poll workers couldn't let even family members vote if they didn't
hawe the right photo 1D,

ACCEPTABLE PHOTO IDs

Under the new law, is any photo 1D acceptable? No. Only some photo 105 are approved under the law,
and if you don't have one from the approved list you will not be allowed to cast a regular ballot. So, for
instance, a valid driver's license with your picture on it from another state will not be accepted.

what are the approwed types of photo ID? Here's the list, but pay very careful attention because thera
are some restrictions.

o A current Pennsyhvanio driver's license, or one that expired after November 2011;

o & current non-driver Pennsyivanio photo 1D card issued by PennDOT, or one that expired
after November 2011;

o Acurrent U.S. passport;

Produced by the ACLU of Pennsylvania — 5/31/12



Press Conference
May 1, 2012
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Viviette Applewhite

THE Videotapes



Constant communication

 Web updates, press announcements,
facebook, twitter, blogs

 Became premier place for accurate
information about

— How law applied
— Recent changes to law
— Status of lawsuit

— Latest developmentsin lawsuit



Discovery

e Supremely important tool

e Test government’s claims and
arguments

 Learn that concerned about certain
voters not being able to get ID

* No evidence or history of fraud



3-week trail in July



http://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&docid=HYuV-XyGiEt9vM&tbnid=n1M77R7uvtEFgM:&ved=0CAcQjRw&url=http://philadelphia.cbslocal.com/tag/viviette-applewhite/&ei=xs4XVJ3IOMKgyAP3nIDwBA&psig=AFQjCNH-kKam86g_4pP2hqDSkTElIkVIgQ&ust=1410932657982626

Trial media

»Press briefing on eve of trial (by
phone

» Make clients/witnesses available for
interviews (prepped)

» Post-trial press briefings by lawyer(s)
» Daily blog



Loss

IN THE COMMONWEALTH COURT OF PENMNSYLVAMNILA

Viviette Applewhite; Wilola
Shinholster Lee; Grover

Freeland; Gloria Cutting,
ug u S Madine Marsh; Dorothy

’ Barksdale, Bea Bookler;
Jowee Block; Henrietta Kay
Diickerson; Devra Mirel (" Asher”)
Schor; the League of Women Voters
of Pennsylvania; Mational Association
for the Advancement of Colored :
People, Pennsylvania State Conference;
Homeless Advoecacy Project, :

VII. Summary
Petitioners" counsel did an excellent job of “putting a face™ to those
burdened by the voter 1D requirernent. At the end of the day, bowever, | do not
have the luxury of deciding this issuc based on my sympathy for the witnesses or
my esteem for counsel. Rather, | must analvee the law, and apply it to evidence of
facial unconstitutionality brought forth in the courtroom, tested by our adversarial

gyatem.

For the foregoing reasons, | am constrained to deny the application for
preliminary injunction, without prejudice to future particularized “as applied”

claims. Sce Rokita.

ROBERT sn-,wsmyjudgu

Patitioners
Mo, 330 MDD, 2012

salth of Pennsylvania; HEARD: July 25, 2012
bett, in his capacity :
role Aichele, im her
etary of (he

Respondents
ORABLE ROBERT SIMPSON, Judge
REPORTED

UM OPINION
WPSON FILED: August 15, 2012

DETERMINATION on APPLICATION
for PRELIMINARY INJUNCTION

sently before this Court is a request for preliminery injunctive

several individuals' and :Jrganim‘lirmf (collectively, Petitioners),

ciitioners filed their complaint, the individual Petitioners were Vivioie
a Shinlvlster Loe, Grover Freeland, Glorda Cuttino, Madine barsh, Dorothy
nued on next page...)



Procedural history

Emergency Appeal to Pennsylvania Supreme
Court

Vacate and remand (September 18, 2012)
Emergency remand trial (September 25, 2012)
Injunction granted (October 2, 2012)

Election Day (November 6, 2012)

Trial (July 15-August 1, 2013)

Trial court win (January 17, 2014)

Governor announces no appeal (May 9, 2014)

Vectory!



Captured narrative!

Newpaper editorial pages

»FROM, need to stop fraud and ID’s easy
to get;

»TO, type of fraud prevented by ID very
rare and unfortunately not everyone can
get ID, and voting too important for this
to happen.






