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NPEUEAEHTbI BONbLIOA MANATbI EBPOMEACKOTO CYZLA NO PABAM HENOBEKA N0 CTPAHAM — UNEHAM COBETA EBPOTID

Mo peny «/AuKcoHbl TpO-
s Coepunennoro Kopo-
JICBCTRBA?

Esponeiickunit Cyn no npa-
BAM YEJIOBCKA', PAcCMATpUBAA
neno Bonbuon [Tanaron B €O-
CTaBE:

r-na X.JI. Pozakuca, IIpeo-
cedamenn Boavwoil Tlaramyt
Eeponeticioeo C yoa,

r-Ha JI. Bunbaxadepa,

copa Huxoaaca bpati,

r-ua B.M. Jynanunya,
r-na I1. JlopeHcena,

r-skn1 @. THOIBKEHC,

r-na Y. Ka6pan bappero,

r-na K. bupcana,

r-na K. 1OnrenpTa,

r-na k. Xegurana,

r-na A.B. baka,

r-sku C. Bory4apoBoit,

r-xu A, Myjapon,

r-xu A. T1omyMsit,

r-pa X. I'apxuena,

r-Ha . Muiiepa,

ok V. Beppo-Jledesp,
cyoeli,

4 TaxoKe NpUd ydacTuu r-Ha
B. Bepxe, lasnozo ropudit-
weckoeo cosemuikd E eponeli-
cxoeo Cyoa,

npoBest COBELIARNR N0 Sy
33 3dKpbLITBIMM ABEPSIMU 10
qupapst 2007 r. 1 17 oxTab-
ps 2007 r., BBIHEC 17 okrs0Opst
2007 r. cnenyrouee ROCTAHOBJIEHNUE!

NPOUEAYPAB EBPONEACKOM CYIIE

1. Jleno 6bino BO3OYXKACHO NO swanobe (Ne 44362/04) npo-
up CoenureHHoro Koponescrsa BesmkoGpuranuu u Cesep-
now Ypaadaun (Oanec — CoegnHEeHHOE Kopouesc'rrso), 3asB-
JIEHHON B EBponeﬁcmlﬁ CyJ COTHACHO CTaThe 34 KoHBEHUNH
o 3ALNATE NPAB YeNOBEKa N OCHOBHLIX croGop (Qaaee — Kon-
penips) ABYMS THOAJAHHLIMU CoejHentoro  KopoJescrsd,
Kupxowm u Jloppen JIMKCOHAMH (Oanee — qasipUTENN) 23 HO-
si6pst 2004 .

2. Unrepechl sastBUTENIEN, KOTOPBIM ObITH KOMIICHCHPOBaHbL
PACXOMb] NO NONYHEHHIO FOPHAVHECKOM NOMOLLM, npencTaBsi
g EnporeickoM Cype -0 D. ADBpaxaMcoH — NOBEPEHHbIN,
NPAKTUKYHOWMIL B 1. Jlusepnyie. YHrepech! siacreit Coefiu-
nenHoro KoponesCTsa (Oance — rocynapc'mo-o'mefrqm<)

e e T

! Tanee — Esponerickuil Cyn s Cyn (npuseanue pedakyu).
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GLUIM TPEfCTaBNEHB! B Cyne
[MpepcTaBuTeNeM CoeuHen-
goro KoponescTsa Bennkod-
PUTAHMN U Cesephoit Mpnan-
MU TIpY Eppone#ickom Cyneno
[paBaM 4enoBeKa, r-HoM Ix.
TpeittpkepoM, COTPYAHUKOM
MMANCTEPCTBA MHOCTPAHHDBIX
pent v no penam CoppyxecTsd.
3. BasUTEIH KANOBAUMCH
s Esponelickuit Cyn Ha OTKa3
pnacTeil NpelocTaBuTL UM ye-
NyW MO OpraHu3aiin npone-
fypbl HMCKYCCTBEHHOTO OIUIO-
[OTBOPEHUS, KOTOpbIH, 110 KX
MHCHMIO, Hapylimi HX 1pasa,
NPEY CMOTPEHHDIC crarseit & 1
(unm) cratbent 12 KoHpeHUMH.
4. Kanoba Oputa nepeianad
B TNPOM3BOACTEO YerpepTOR
Cekuyn  Eponeiickoro Cyna
(mynkr | npasuid 52 Peraa-
menra Cypa). BryTpu 3TON
CeKii Ha OCHOBAHMY MyHKTd
1 npapwia 26 PeryiaMeHTa Cyna
Guiia obpazoBana Maara ans
paccMoTpenust HACTOSILLETO
pena (myHKT | crarey 27 Kon-
penupn). 8 mapra 2005 1. Cyn
pelLil KOMMYHHLAPOBATL xa-
0By BNACTSM TOCYApCTBa-OT
BETUMKA U — B COOTBETCTBUM C
MyHKTOM 3 CTaThy 29 KoHBeH-
LU} — COBMECTUTH PACCMOTpe-
HME BOMpOCA O MPUEMIIEMOCTH
sKanobbl st PacCMOTPeHUA
110 CYLECTBY € PAcCMOTPEHAEM ACA 11O cymectsy. 18 anpes
2006 r. Manara o1o# Cexumn Cynia B cocrase r-Ha X. Kacape-
sans, [Ipedcedamenn TMasamo: Cyoa, copa Huxosaca Bparia,
r-na [ok. borenno, r-Ha P. Mapycre, r-42 C. [lasnosckoro,
r-na J1. Fapanukoro u r-ia X. Boppero boppero, cyoell, erHO-
[ITACHO OObsiBMIIA XKaNo0y pUEMJIIEMON 151 jasbHREALIEro pac-
CMOTpEHHUst TIO CYLIECTBY, 8 FAKOKE HETHIPLMS IOJIOCAMM «3a» 1
FpEMst FOIOCAMI «NPOTUBY OCTAHOBKAA, YTO TpeboBaHNs CTa~
b 8w crarbn 12 KonpeHumm no jicny HAPYILICHB! HO ObuIn.
K nocradosnenno [lanars Cypa Gbl10 MPUIIOKEHO COBNA/A-
jouiee MHeHue r-Ha JLK. BOHELIO, COBMECTHOE 0CO00e MHEHIE
r-na K. Kacapesanst ¥ 1-Ha J1. Tapanikoro, a TaKKe 0codoe
muenme r-na X. boppero Boppero.

5. 13 cenrsibpst 2000 r. KOAICH Bonpoi [anatst Espo-
neiickoro Cya YAOBIETBOpHIY XOHATARCTBO Jaspuresiein o
nepejade aena Ha paccMOTpEHNE Boabioit Manarsr B COOT-
BETCTBUN CO CTaThei 43 KOHBEHIMH.




6. Cocras Bonbwoit Tlanarsl Ob1 ONpENEneH B COOTBET-
CTBUM C NOJIOKEHUSIMU TTYHKTOB 2 M 3 crarbu 27 Kousenuun u
npasuna 24 Pernamenra Esponeiickoro Cyna.

7. 3asuBuTEaN M FOCYHAPCTBO-OTBETUNK [IPEACTABUIN CBOH
3aMecYaHust 110 CYLIECTRY €4,

8. Cnyuianus no peny 6b111 nposefieHs! nyGamyno 8o JIsop-
ue npas uenoseka, r. Crpac6ypr, 10 sinpaps 2007 r. (nynxr 3
npasuna 59 Pernamenra Eeponeiickoro Cyna).

B 3acepanum EBponeitckoro Cypa npunanu yvactne:

(a) om 20cvoapemea-omeemuuka:

r-u k. Tpeitngkep, Mpedcmasumeas Coedunennozo Ko-
poaescmea Beauxodpumarnui u Ceseproi Mpaanduu npu E6-
ponetickom Cyoe no npasum yeaosexa,

r-0 1. Tleppu, xoponerckuit afngokar', adgoxam,

r-1 A. Hoaesopr, cosemuuk,

(b) om sasgumeaeii:
r-H 3. AGpaxaMcon, nosepexnblii,
r-xa @. Kpayse, adgoxan.

Esponeitckuit Cyy sacnyman seicrynnenns r-ua J1. leppu u
r-xkn ©. Kpayse.

OAKTbI
I. OBCTOATE/BCTBA [JESIA

9. Basisureny popuinck B 1972 ropy u B 1958 rojly coor-
BeTCTREHHO. [lepBblit 3asiBuTeL 0TOLIBAET HAKA3AHNE B NICHU-
TEHUMAPHOM YUPEXKACHWH, & BTOPas 3asBUTE/ILHULA NPOXKMBA-
er B 1. I'yine.

10. B 1994 ropy nepgbit 3assuresis Gbin IPU3HAH BUHOBHbLIM
B yOuidcTee (B HAHECEHMH NOGOEB UEJIOBEKY, HAXONUBLIEMYCS
B COCTOSIHUM AJIKOTOJILHOIO OMNBSHEHUS!, KOTOPbIE TOBJIEKIIN
34 co00it CMEPTh NOTEPNEBLLEr0), U €My GLUTO HAZHAUEHO Ha-
Ka3aHMEe B BUAC JMILEHHs CBOGO[IbI NOXHU3HEHHO ¢ NPABOM Ha
YCIOBHO-IOCPOHHOE OCBODOXKACHUE MOC/E OTOBITUS HE MEHEE
15 ner. IlpeanonaraeTcst, 4To OH BLIAAET Ha CBOGONY He panee
2009 ropa. Y nepBoro 3asiBUTENS HET JeTeEl,

11. B 1999 rogy oH 1o TIOPEMHOM NEPENHCKE TOZHAKOMUICS
CO BTOPOW 3asBUTE/ILHULICH, KOTOPAsl, TAK XK€ KaK M OH, OT-
OblaJla HAKA3aHUE B BHJIE JMILIeHns: cBoGozbl. Brocaencteun
OHa BbuIa HA cBOGony. B 2001 rogy 3asiBurenu serynumm B
Opak. Y BTopoi 3asBUTE/ILHALBI YXKE eCTh TPoe jjetell oT apy-
'MX MY>KYMH.

12. BasisuTenn xore/n 063aBeCTUCH PpeGEHKOM, U HOITOMY
B oKTsi0pe 2001 r. nepBolil 3asBUTENL OGPATHICH K BJACTAM
34 pa3pelUIeHNeM BOCNONB30BATLCH YCAYIaMK N0 QPraHu3a-
LMY NPOLENYPbl MCKYCCTBEHHOTO OMJIOAOTBOPeHus. B ieka-
6pe 2002 r. propas 3asBUTE/ILHUNA NPUCOCAMHUIACH K ITON
npockbe. OHM MOTHBUPOBAJIM CBOK NPOCLOY TeM, YTO 3Ha-
KOMBI YK€ JJABHO; KPOME TOr0, KaK OHH YTBEPXKAAIN, JAKE
€CJIX NPEANONOXKNTD, YTO NEPBbIN 3asBUTE/b BLIAJET HA CBO-
6ony B KpaTyaidlliue CPOKH, U NPUHATL BO BHUMAHUE BO3PACT
BTOPO# 3a5BUTEIbHULbL, OHM BPSA I CMOI'YT 0G3aBECTHCH
peOeHKOoM, He npuberas K HCKYCCTBEHHOMY OIUIOOTBOpE-
HUIO.

13. B mucbme ot 28 mast 2003 1. MUHHCTD BHYTPEHHUX A€
Coepunernoro KoponeBcTBa OTKIOHWI NPOCLOY 3asBHTENCH.
[pexxne Bcero, oH H3NTOKUIT OGIIHE BEJIOMCTBEHHBIE NIPABUIIA
MHHHCTepCTBA BHYTpeHHNX Aest Coenmnennoro Koposescrsa
O JIAHHOMY BOMPOCY (Oasee — OBIIHE BEJOMCTBEHHLIE Npa-
BUJIA):
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«XOmaTafCTBA OT 3AK/OYEHHBIX, KACAIOUIMECS MCKycCT-
BEHHOTO OMIOIOTBOPEHNS], TURTENLHO PACCMATPHBAIOTCS C
YHETOM OOCTOSTENBCTB KAXK/IOTO KOHKPETHOTO JIeNa 1 YA0B-
JIETBOPSIOTCS NIWUL B UCKMIOUMTENRHbIX ciaydasix. [Ipu mpu-
HATHN pellenusi 0cofoe BHUMAHWE YARJISIeTCS CTe/yIoumm
ob1MM cOOBpaskeHnsM:

— SIBJISICTCS JI TIPE/IOCTABIIEHHE YCIIYT TIO OPraHu3aliMi npo-
Helyphl UCKYCCTBEHHOrO OILIOAOTBOPEHUS EIMHCTBEHHBIM
CNocOBOM, KOTOPBIA MOXKET TIPHBECTY K 3AUaTHIO PebeHKa;

— MOXET JiM 3aKJIIOYEHHRBIT BBIATH Ha CBOGOAY HY CIMLIKOM
PaHO, YTOOEI 0XKMARHHE HE OKAZAIOCH YEPECHYP UTHTELHBIM,
HY CJIMILIKOM NO3[EHO, 9TOGh! OH HE YTPATHIT CNOCOGHOCTE Bhbl-
NOJIHKUTEL CBOW POANTENBCKHIA JONT;

— JKENaT An 00e CTOPOHBLI MOABEPTHYTLCS NOpOLEnype
[MekyceTBenHOrO ONNONOTBOPERNS] M YBEDPEHbL 1M CIYKObI
3/IPABOOXPAHEHHS KAK B CaMOM NEHUTEHUHAPHOM YyUpesKjie-
HHU, TAK U 34 €r0 NPEASIAMY, UTO CEMbS NPUIOIHA K UCKYCCT-
BEHHOMY OTUTOJIOTBOPEHHIO C MEJIMIMHCKON TOUYKH 3penns;

— COCTOoAM 1 06€ CTOPOHBI B YCTAHOBMBLINXCS M CTAGMAb-
HbIX OTHOWCHUSX JI0 THOPEMHOTO 3aKAKYCHNS, U CYLIECTBYET
JM BEPOATHOCTL, YTO 3TH OTHOWEHUS MPOJOILKATCS MOC/E
BbIXO/il 3dK/IOYEHHOTO Ha cBobony;

~— CYWECTBYIOT JIM KAKUE-JIN00 I0KA3aTEIbCTBA, MO3BONSAIO-
HE MPEANOJOKHTE, YTO CTOPOHLI 3aPaHee CO3ANH YIIOBIET-
BOPUTE/LHBIE YCJIOBUS U NPEANOCHINKA GIarQCOCTOSHAS pe-
GeHKa, B TOM HHCIIE C YUSTOM [UIHTEAbHOCTH CPOKa, KOTOpPhI
peBeHOK, BO3MOXHO, TPOBEET Ge3 0TIA MM MaTepy;

— CYMIECTBYIOT /I, C Y4ETOM NPOLIIOTO 3AKIFOUYECHHOTO U
HHbIX CYUIECTBEHHBIX (DaKTOPOB, JOKA3ATCILCTRA, NO3BOMA-
1018Me MPEJIOJIONKUTE, YTO NPEJOCTABICHNAE YCIYT N0 Opra-
HH3ALHMH APOUEHYPLl UCKYCCTBEHHOIO OMJIONOTBOPCHHS HE
OyZIeT B TOM WITH HHOM KOHKPCTHOM CIIY'4€ OTBCHATEL OGLINM
HHTEPECAM»,

3areM MMHHCTP BHYTPCHHHMX f1€J1 YKa32j1 [MPUYMHBI, [0 KO-
TOPbIM OH OTKJIOHWJI XOJIATARCTRO 3asBUTENICH B HACTOSLLEM
neqe:

«<...> MUHUCTP BRYTPCHHUX IE7 00patigeT 0co00e BHUMAHKE
Ha BO3DACT, KOTOPOTro, 10 BCEH BEPOSTHOCTH, JOCTUTHET BALLA
Cynpyra K TOMY BPEMEHH, KOTTId Bbi CMOXETE BLIATU Ha CBOGO-
my. Haxe ecnu b1 BRICTE Ha CBOCOIY B KpaTHdiILHe CpoKM,
Ballleli Cynpyre K 3TOMY MOMenTy ucnonnures 51 rop. Tosro-
MY MWIOBEPOSTHO, YTO OHA CMOXKET 3a44Th PeGECHKA €CTECTBEH-
HbIM ITyTeM. MUHHCTp OTMEUAET, UT0 Y r-3KH [JUKCOH eCTh Tpoe
nerei oT npefbltyniero 6paka. Beuy BospacTa Bausei cynpyrn
MMHHCTD OYCHh BHUMATE/BLHO PACCMOTPE) O0CTOSTENALCTRY, B
KOTOPBIX HAXOIUTECH Bbl W BAlLIA CYNpyra, <...>

MuHKCTP 08paLaeT BHUMAHNE Ha TO, YTO Bbl ¥ B4l CYNPY-
ra MONHOCTLK COBIMAACTE B CBOEM XKEAAHNUM 3a4dTh pebeHKd
WCKYCCTBEHHBIM IyTeM. Kpome Toro, oH 0THagT LOMKHOE TeM
yOEKACHHSM, KOTOPbIC Bbl U Ballla CYNpyra gpyr Apyry upo-
REMOHCTPUPOBANH. TeM He MEHEE MURHCTD OTMCUAET, YTO Bhl
NO3HAKOMUINCD, KOT/a Bbl 064 SBAS/HAChH 3aKIHOUCHHbIMH, U,
3HAUNT, BALLIMM OTHOLUEHWSM €LIE MPEACTONT NpONTH 1po-
BCPKY Ha NPOMHOCTb B OOBIMHBIX YC/OBHSIX [OBCCJHEBHOM
KH3HM. HeBo3mMoxHO nath 0GOCHOBAHHBIA M 0ObEKTHUBHBI
NPOTHO3, MPOACJKATCS JIH BALLIM OTHOUIEHUS [TOCHIE TOr0, Kak
Bbl BhIieTe Ha cBOGORY.

Hanee, MUHMCTP 03aB0YeH TEM, YTO, MO-BUIUMOMY, YCA0-
BHsl, B KOTOphIX GyjeT nocTasieH Moboi 3auaTbiil pebeHoK,
OK@XKYTCS HETOCTATOYHLIMY [UIst TOro, 4Tolbl oGecneunTn
ero Marepuanbhoe Gaarococrosiave. Kpome Toro, no-suau-
MOMY, CHCTEMa HEOTJIOKHON TIOMICPKKK MATEPH U JK0GOro
3auaToro pefeHKa Tak>Ke HecoBepiueHHa. IiyBokyto 03abo-

Koponesckuit appokat [Queen s Counsel, QC] — soicwice aBokatekoe ssunne B Cocqunennom KoponescTse: NpHCBAMBAETCH KOPOACECKOM rpamoToil no pekomenpawm JTopi-
kanwiepa Coennnennoro Koponescrsa (npusewanite pedanyuu),
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YCHHOCTb BBI3LIBAET M TO, UTO JIFOGON 3a4aThlil peGeHOK 3HA-
YMTENIbHYIO YacTh CBOMX JIETCKMX JieT nposefieT 6e3 oTia.

Ipusnasas, kak manexo el npoBMITyIMCH Ha NyTH nepe-
OCMBIC/IMIBAHUS BAlIETQ MPOTHUBOTIPABHOT'O TIOBEJICHASA U KaK
KOHCTPYKTUBHO Bhl HCIONL30BANU MPOBCIICHHOS B 3aKJNIOYe-
HUU BpEMA 11715 TOTO, RiveleIN] NOArOTOBUTHCH K BalIEMY BLIXO-
M1y Ha cBOOONY, & TAKIKE YUNTHLIBAS BALUE XOPOILEE TIOBE/ICHNE
BO Bpems oTOLIBaHNA HAaKa3aHus, MHUHWUCTP, TEM HE MEHEe,
OTMEYaEeT, YTO Bbl ObIM NPHTOBOPEHK] K JIMILEHUIO CBOGONBI
NOXHU3HCHHO 34 NMPECTYIICHUE NPOTUB AMYHOCTH. MunucTp
NOJIAraeT, uTo, £CAM BaM NO3BOMMIM bl 063aBecTHCL peben-
KOM C MOMOLILIO HCKYCCTBEHHOIQ OYUIOJLOTBOPEHVIH BO BpCM#
OTOBIBAHNS HAKABARVIS B MECTAX MHIIEHKS CEOGONbI, y obuie-
CTBA NOSIBUJICA Obl PA3YMHBLT HHTEPEC B TOM, YTOOb! CBECTH
Ha HET KapaTenbHLle U HpO(t)HJ]uKTM‘]eCKVIC WICMCHTDbI HA3Ha~
HYEHHOT'O BAM HAKa3aHWS B BMEC JWILICHNS CBO60J.I}:I>).

14. 3asBuTenyn XORATARCTBOBAIM O TOM, YTOOLI UM paspe-
A 00XKAN0BATL peuienne MHHHUCTPA BHYTPCHHUX JIC]I B Cy-
nebHOM nopsiake. 29 wiona 2003 r. Buicokuil cynl', paccMor-
PEB MOAAHHBLIC MU JOKYMENTBI, OTKJIOHWII 3TO XOMATANCTBO.
3asBATENN CHOBA OGPATHIINCE C AHATIOTHYHBIM XOATANCTBOM,
u 5 centsiopsi 2003 r. 0HO BHOBB GbIIO OTKAOHEHO NOCIIE 11PO-
BEleRns YCTHBIX cnywianmit. 13 okrsips 2003 r. sassurenu
obparumick ¢ xanoboit 8 Esponeiicknit Cyn, a 15 pexaGps
2003 r. ona 6b11a OGLIBIEHA HENPUEMIIEMON [JIS1 laJibHELe-
IO PACCMOTPEHHMS NO CYLIECTBY BBUAY TOIO, YTO 3aABUTENN HE
MCHEPNIAIY BHYTPUIOCYAPCTBEHHBLIX CPEACTB NpABoBoil 3a-
w1 (kanoGa Ne 34127/03). Torna sassurenn obparvmce s
ATNeSUISUMOHHBIA CYI ¢ IPOch0Oi Pa3pellnTL 1M 06XanoBaTh
peuIeHre MUHUCTPA,

15. 30 cenrsbpst 2004 r. AnesnssuuoHHbIR CYIl enuHornac-
HO OTKJIOHUI npockOy 3asurenied. B o6ocHoBanue croeil
NO3MUMK CYABst AnensiuorHoro cyna opr Ony cebliancs
B OCHOBHOM Ha pellCHHe ANEJUISILMOHHOTO Cyia 1o ey «P
(Mennop) npotus MunucTpa BHyTpenuux nenm» [R (Mellor) v.
Secretary of State for the Home Department) (Esxenepennhoe
06o3penue cynebubIx akToB WLR 3a 2001 rog,. Tom 3, ¢. 533).
On 0GpaTil BHUMARKE HA CXOICTBO NOBOLOB, BLIABUHYTHIX 3a-
SBUTENAMH 1O HACTOSILUEMY ACJy H HCTLOM no feiy «P (Men-
JIOP) NPOTHB MHHUCTPA BHYTPEHHMX fie/1». CO CChUIKOM Ha Bbi-
BOJIbl, K KOTOPBIM NpHILE Jopa P, paccMarpusas aeso
«P (Mesop) npoTus MUHHCTPA BHYTPEHHUX [IE/1», TOPA-CY/bsi
Onp nan cnepyronmit kommenrapuii:

«<...> Jlopp Puanunc SBHO MMEA B BHJLY, Kd4K OH NPAMO
YKa3aJ1 B CBOEM PELLCHUH, UTO NOAOXKCHUS NYHKT4 2 cTaThn &
KOHBCHLU/IM, NpenyCcMaTpmuBaroume PA3JIMYHBIC OCHOBAHMS, MO
KOTOPLIM BMELIATENbCTBO NOCYUPCTBA B OCYLICCTBICHNE TIPd-
Bd H YBWKEHHUE JTUYHON M CeMEITHOM XKN3HY MOXKET CUMTATLCS
OIMPUB/AHHBIM, B TOM MUCJIE OXPARY 310POBbS MM HPUBCTBCH-
HOCTH MNM 33LUKATY 1paB 1 cobop apyrux aul, MHue kaxercs,
uTO JUI Uenedl NpuMeHeHNs nyHKkra 2 cratbyt 8 KouseHumu
KPaHHE BWKHO NPHHAMATE BO BHUMARKC B3rA6 0OILECTBa Ha
OCYLIECTBIACHUE 3AKMIOUCHHBIMY B MECTAX JIMLICHNS CBOGO/BI
HCKOTOPBLIX MpPaB, KOTOPbIC HAa CBOOOAC OHM BOCIPHHMMAIH
Ob1 Kak HeuTo camo coGoil pazymetouleecst. Kpome Toro, Hao
YHUTHIBATL 0GCCNOKOCHHOCTD NPABAMU PEOCHKE, POMBLIETOCS
B (OMKTHBHOM Gpake, B NPOLECCE €r0 BOCNUTAHUS, KOTOPOE OH
NONYUIT B 3aBUCUMOCTH OT OOCTOSTENLCTB M JPIMTEILHOCTH
JMWCHYs cBOCO/BI B TOM WM MHOM KOHKPCTHOM CyHae <...>,

CoorseTcTBEHHO, MO MOEMY MHEHUIo, [y 3agBUTENEH ] OT-
CYTCTBYET BO3MOXKHOCTH TOOMBATLCS TIOBTOPHOTO pacCMOT-
penns Bonpoca 06 0BOCHOBAHHOCTH OGLMX BEJOMCTBEHHBIX
TIPABUIT MHHUCTPA BHY TPEHHHUX JIEN, KOTOPbLIE STOT CYJ B jielie
«P (Mennop) nporus MHHUCTPA BHYTPCHHMX JIe ) NPH3HAR
PAUVIOHANLHOW M BO BCEX MHBIX OTHOIUEHUAX 3aKOHHON. Kak
SCHO 3aaBua Nopn Puwne B cBoeMm peuienun no peny «P
(Meanop) nportus MHHUCTPA BHYTPEHHUX JIEN», €CIIH UCXO1-
HBIM YHKTOM STUX OOLIMX BEAOMCTBEHHbIX NIPABUI ABNSIETCS
TOT (PAKT, 4TO NHIIEHUE BOZMOKHOCTH NpUbEraTh K MCKyCCT-
BCHHOMY ONJONIOTBOPEHHIO MOXET CIENATh 3auaThe pefeHka
BOOOILE HEBO3MOXHBIM, TO KOHEUHbLIM NMYyHKTOM O0uUMX Be-
JIOMCTBEHHBIX TPABWIT SIBJIAETCS BOTIPOC O TOM, HET AM KAKNX-~
760 HCKITIOUNTENBHEBIX 00CTOSTENLCTS, WCKIOYAIOLLNX TPU-
MEHEHUE 9THX OOLIMX BEOMCTBEHHBIX NPaBu <,..>».

3arem nopa-cyabs Oy OTMETMIL, YTO MHOITIA MHHHCTD
BHYTPEHHUX [C/I «IIPCANTOYUTAN HE NPUMCHSITLY JAHHbIC 00-
LME BEAOMCTBCHHbIC NPaBUJIA B C/lyYasiX, KOIIa 910 ONpas-
HbIBAIOCH OOCTOSITENLCTBAMH KOHKPETHOTO JIe1a; OH CCbl-
JIAJICS Ha 3PCCOBAHHOE 3a5IBUTEIISIM TMChbMO HOPUCKOHCYILTA
MUHUCTEPCTBA (PMHAHCOB, KOTOPOE IBHO NOATBEPXKAAI0 ITOT
TE3UC, ¥ NOAUEPKUBAL, YO COBETHUK MUHUCTPA BHYTPEHHNX
AeJT COOOLIWI Cyfly O CYMIECTBOBAHMM M JIPYIHX NOROGHOMO
poja IpuMepos.

16. 3arem nopn-cyapst Qi) nepeLlen K BONpocaM NpUMeHe-
HUsL OOIMX BEJOMCTBECHHBIX NPABWI K OBCTOSITENLCTBAM Ha-
CTOSILLETO jea;

«TlocToneKy, MOCKOMBLKY [3asIBHTENnH] yTBEPNKHAIOT, UTO
MWHHCTP BHYTPCHHUX [IET HEPAUMOHATLHO TIPUMEHUT CBOW
COGCTBCHHBIE OBHIMC BEJOMCTBCHHBIE TIPaBUNA B OGCTOS-
TENLCTBAX JIC/IA MM ACHCTBOBAT B XO/C WX IIPUMCHEHNS He-
COPA3MEPHO B KAKOM-IHO0 MHOM OTHOUIEHMH, S OTKJIOHSIO
9TO yTBepXkacH!e. HeT HUKaKux OCHOBAHMI /151 TOTO, YTOObI
YTBEPXK[IATh, GyATO NOJIXO/, MHRHCTPA MOXHO NPUPABHUBATS
K NOMBITKE dHHYINPOBATL OHO M3 OCHOBHBIX MPdB UeNOBe-
Kd, KdK 9T0 MPEANONaranoch [saseurensmu]. Peun mper o
TOM, Ur0Gbl COPA3MEPATL UCXOAHBIA NYHKT JaHHBIX OBLIMX
BE[JOMCTECHHBIX NPABKI C HHBIMU COOBPAXKCHUSIMH, KOTOPbIe
OHM CdMH NPEIYCMATPUBAIOT, O PEANU3alnuu CBOBOALI Cob-
CTBEHHOTO YCMOTPEHUS U O COPasMepHocTH. B sToM oTHOIE-
HHH, Ha MOR B3I/, MUHUCTPA BHYTPCHHUX )1, yUUTbLIBAS, B
K4KOM BHJie emy ObIIH NpefcTaBIeHbl O6CTOSTES/ILCTRY AeA,
HE B YEM YIPEKHYTEY.

17. OcransHbie CybN TAKXE CChUIAIMCHL HA PELIEHUE NO
neny «P (Mennop) nporus MEHUCTpa BHy TpeHHUX genn, Jlopi-
Cynbst MaHc npusest CAenyrIme COOBpaXkeHus:

«lleno «P (Meanop) npoTH8 MUHHCTPL BHYTPEHHUX [iea»
SIBJISCTCSE TUKIKE NPELUEACHTOM, U3 KOTOPOTO SICHO BLITCKAET:
TIPU TIPUHSTAY PEUICHHUS O TOM, CACAYET WM He CNENyeT pas-
PelLIETh HCKYCCTBEHHOE ONJIOAOTBOPERNE, MOTYT HIPATh PODL
COOOPWKERNS U HOTEHUNANBHBIC IOCACACTBYS [UIsl HHTEPECOB
00LIECTBA, BLIXOASLINAE 32 PAMKM TPeGOBAHHIA, CBSI3AHHBLIX C
NIOMVIEPKAHMEM TIOPSIIKA 1 GE3011aCHOCTY B NEHUTEHINAPHBIX
YUPEKACHUSAX, eCii OpaTh 334 OCHOBY Y3KOC NOHUMAHUE ITHX
TpeGoranuit <...>. 5 orMevaro, YTO, NOMUMO eBpPOTIEHCKNX
[PABOBLIX aKTOB, 0COBO YNOMHHYTBIX B NYHKTE 42 NopaoM
Pusmncom, Komucens no npaBam UeaoBEKa B CBOEM pelle-

Boicokuit cyn [High Court] — napsiy ¢ Aneansiumonnsim cynom u Cynom KOPOHbI BXOIMT B COCTaB Bepxosuoro cyna Aurauy ¥ Y sibea, FIMCET Tpy oTHCACHHS ~— OTACICHKE

KOPONEBCKOM CKaMbit, KAHIVICPCKOE OTICACHHE U OT/ICICHNC NIO CeMeiHbIM ieian. B BLICOKMIT CyNl BXORAT OPA-KAKIIED 1 APYIWIE BHICHINE CyAeOHbIC feATenH, a Takke 1o 80

PRANOBLIX CYCH (npuMesdnue pedaKyui).

Anenmsuponnsiii cyn [Court of Appeal} — opun u3 Bouiciumx cypeGnbIx opranos Coeaurentoro Koponescrsa. Aneassunontii CYIL COCTORT W3 IPAXCIAHCKOIO M YIOIIOBHOIO OTiie-

JeHNi 1 PACCMUTPHBUET B KOJLISIMAX M3 TPEX 1M GOMEE CyeH anesUiOHHbIS XAN06b! Hi IOCTAHOBICHHS Apyrux cynos. B vero pxogsr aopa-kauwiep, Suiiine N0pa-KaHiepbl,
S0P — IAABHbIA CYALS (BOIMVIAB/ISET I'POKIGHCKOS OTACNCHNE) K APYFHE BRICLINE CyAEOHBIE ASHTENH. & TAKKE 10 |8 NOPI0B — aneIsLHOHEbIX CYREH (Apumenanite pedaKni).
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Hum o fieny «[pernep npotys CoefHenHoro Koponesc-
tBa» [Draper v. the United Kingdom] (xanoba Ne 8186/78,
TIYHKTBI 61-62) npusnana TaxXXe TOTEHIHMAILHYIO 3HAYM-
MOCTh Gosiee OGIIMX COOOPASKEHUN, CBA3AHHbIX C MHTEPECAMU
ofuiecTsan.

18. 19 fickabpsi 2006 r. NCPBBI 3aABUTEIIb KAK 3aK/MOYCHHbIH
kareropuu «D» Gbil NEPEBEAEH B APYTOC NCHUTEHIMAPHOE Y-
PEXKACHUC B OTACJACHHE € OTKPBLITHIM PEXKUMOM COICp>Kanus
3aK/IOUEHHBIX. B IPHHUMIE YEPE3 LICCTh MECAUES OH MOT Obi
BLICIKATL B OTILYCK 110 MECTY KMTEALCTBA (63 CONPOBOXKIC-
HMSl 1K YCJIOBUM, YTO OH COXPAHUT CBO# CTATYC 3AK/IIOYCHHO-
ro kateropuu «Dy (npasuiio 9 HennrenpuapHbix ApaBuil, BBC-
JeHHbIX B fciicTsue riaBoil 4.3 «BpemerHoe 0CBOOOXACHUE
W3-TIOf CTP&>KHM OCYK/CHHBIX K JIMLLCHUIO CBOOObI NOMXM3HEH-
no» [pukaza Ne 6300 o nopsiake oTObIBAHMS HaKa3aHUH, CBsi-
3ARABIX C MLIEHHEM CBOGOMBI [Prison Service Order]).

1. COOTBETCTBYIOLLEE HALUOHANLHOE NPABO W NPAKTUKA ETO
NPUMEHEHHA

A. llexureHywapHbie npaBuna

19. Crarbs 47 3aKoHa O NCHUTEHUMAPHBLIX YUPEXICHUAX
[Prison Act] 1952 roja iaeT MUHHCTPY BHYTPEHHHX fAC]1 1PABO
YCTAHABIMBATD NIPABUIIA YNIPABJICHNS NCHATCHIMAPHLIMU Y-
peskieHsiMi. B 4acTi, MMEIOLIEH OTHOIICHHE K HACTOSILEMY
sy, craThst 47 npefycMaTpusact Ciefylouiee:

«MMHYCTP BHYTPEHHIX 16 MOXKET YCTAHABIMBATE NMPABH-
74 PErYIMPOBAHUS JCATCILHOCTH NCHUTCHUMAPHBIX yUPEX-
[EHWI M UX YIPABNEHHA, <...> & TAKXKC NPABHIA PAS/ICICHUA
3AKJIIOMEHHBIX MO KATETOPUSIM, OOPALLIEHNS ¢ HIMH, TIPUBJIC-
YEHMS UX K TPYAY, NONICIKAHNS CPE/M HUX JAUCLIMIIMHEL, 4
TAKKE KOHTPOJIsE Hall HUMH <...>».

20. K Hacrosuemy ey uMetor otHotuenne Tlenurenipnap-
uple npasuia 1999 ropa (S1 1999, Ne 728), npasuio 4 koTo-
PbIX MPENyCMATPUBALT CICAYIOLIEE:

«BHELIHKE KOHTAKThI

1) OcoGoe BHMMABRME [IOJKHO YACHATHCH RONICPHAHWIO
TAKMX OTHOLICHHUIL MEXAY 38KTIOUEHHBIM H €ro CeMbeH, KO-
TOpbie ABISOTCS KENATEILHBIMU C TOMKH 3PEHHS HHTCPECOB
06eHX CTOPOH.

2) BaKOUEHHOrO CAEyeT NOOWPATh K YCTAHOBICHAIO #
FOMYIEPIKAHMIO TAKMX OTHOLIEHUA ¢ IMIAMH 1 OpraHUsauus-
MM, HAXOOALINMNCH 34 npenenaMn MECT NULLIECHMS CBOGO]_ILI,
¥l IOMOT4Th €MY B 3TOM B ‘TON MEPE, B KOTOPO# 3TH OTHOMIE-
HUSL, IO MHEHMIO HAYAIbHUKA NIEHUTCHIHAPHOO YUPEXKACHHSL,
HAWTYUIIUM 0GPA30M OTBEUAKOT MHTCPECAM Ero CCMbH 1 €ro
COBCTBEHHON COLTAILHOM peabuanTaluny.

B. leno «P (Mennop) npoT#B MURUCTPA BHYTPEHHUX fen»
(ExenenenbHoe 0603penve cynebubix axtos WLR 3a 2001 rop. Tom 3,
¢ 533).

21. O6uime npasuna, 0 KOTOPBIX HAET petb No Agiy, ObLIN
OCHOpeHbl F-HOM MEIopoM — 3aK/IHO4YCHHBIM, KOTOpbINA 32
coseplueHne yOUACTBA ObL1 OCYXKJICH K JIMWICHHUIO cBOBOMbI
nosxuzHeHHo. K ToMy MOMEHTY, KOIa ero IeJ10 noCTynuiao Ha
paccMoTpeHue ANENVIAUMOHHOTO CY/IA, €My MCTIONHUNOCH 29
net. EMy ocTaBanock OTGbIBATE HAKA3AHMC CUIE KaK MAHIMYM
3 ropa. Ero cynpyre 6bu10 25 set. Ecov r-# Menuiop Beimed Obl
Ha cBOGOMY B KpaTdaillie CPOKH, TO K MOMEHTY €10 0CBOOOUXK-

MPELUEAEHTDI BONDLIOR NANATDI EBPOMEACKOTO CYA N0 NPABAM YENOBEKA N0 CTPAHAM — YEHAM COBETA EBPOMbI

[icHMst €ro CyNpyre NCMONHKAOCH Obl 28 ster. Emy u ero cynpyre
OTKA3a/I1 B NPOLICILY PE NCKYCCTBEHHOTO OMJIO0TBOPEHNMS: CHK-
TANOCH, YTO B MX AGNE HET HUYETO UCKAIOUNTENBLHOTO.

22. Oun 0GpaTHaNCh ¢ NPockOOl paspeinTs UM 06X)ano-
BATH B CY/[CBGHOM NOPSAKE Camu 00LLMC BELOMCTBCHHDBIC TIPABI-
N4, a He TO, KAK OHW NPUMCHSUINCE B MX JCJIC, YTBEPXKAas, Yro
HMEJIO MECTO HECOBOCHOBAHHOE BMELIATENLCTBO TOCYNAPCTBA B
OCYIIECTBACHUC UMY IPAB, NIPEAYCMOTPEHHEIX crateit § Kon-
peHuMy. OHM NPOBOJMAN PA3IMUKE MEXK/Y MOCYAapCTBCHHON
HONIUTHKON B 061ACTH UCKYCCTBEHHOTO OIMI0J0TBOPCHUS 34~
K/IOYEHHBIX M TOCYNAPCTBCHHOM NOJMTHKON B 00acTn npe-
JIOCTABNCHHS 3aKIOUEHHbIM CBIIAHWA CO CBOUMMU CYNPYTaMu:
BO BTOPOM C/lyua¢ BO3HMKA/IU NPOO/ICMbI TPAKTHUECKOrO Xa-
paKTepa, CBSI3AHHBIC C OOECNEYCHUEM GC30MAcHOCTH, TOrNA
KaK B NEPBOM clyuyac OHM oTcyTcTBoBaiu. FocyaapeTso yr-
BEPXKAANO0, UTO obue BEAOMCTBCHHBIE TPABUIIA 000CHORAH-
Hbl, MCXOASl M3 CJIEAYIOLIMX COOOPaXCHMit: (a) U3 TOro, 4o
YEJIOBEK JMILIACTCH CBOOOMBI, SCHO CACHYET, YTO Y HCrO HC
JOIKHO ObITh BO3MOXKHOCTH CO3[IaTh CEMbIO; (b) ecam saxkmo-
YeHHLIE, HAXOACh B MECTAX JMLIEHUS CBOOOMbI, COXPAHAIN
6b1 BOBMOXKHOCTH 3a4aTh peOeHKa, 9TO MOro Obl BbI3BATL B
o6LIECTBE CEphe3HOe N 0GOCHOBAHHOE OCCIIOKONHCTBO U (©) B
LLEIOM HEKCIATESILHO, YTo6hl IETH BOCIUTHIBAIMCE B HCMON-
HOW CeMbe. BBICOKMIT CYJI OTKa3aJl 3asIBUTENSM B MX NPOcLOE,
M OHY 0BXKANIOBAIN FTO PELICHUC.

23. Ane/UISMOHHBI CcyA (OCHOBHOE PELUEHHE KOTOPOro
COCTABI HAYANLHUK CYJICOHbIX apXuBOB' JIOPH Puamic) OT-
METHII, MTO PELIEHIEC MUHUCTPA BHYTPCHHHUX 1T IPEMLLICCTBO-
BaJ1O 110 BpEMCHH MHKOpHnopaimy KOHBGHLU/IM B IpaBo CO(’)RM-
Hensoro KoponescTsa, 1 3aiBUIL

«MUHHCTp, TEM HE MEHEe, YTBEPXKAacT, 4T AHTIMACKOE
NPABO HUKOTAA HE NPOTUBOPEUMI0 KOHBCHUIN. Kpome Toro,
OH He OCNapHEACT JA0BOJIOB MCTLA O TOM, UTO OLCHKA pao-
HATLHOCTH €ro pellichusl ¥ BEAOMCTBEHHOTO KYPCd, COTITIACHO
KOTOPOM OHO ObITO NPUHSITO, HOIXKHA TPOUSBOAHTHCH Ha 0C-
HoBe TpeboBaHmil KOHBEHIMM. DTOT NMOXO UMCCT CMBICTL
1S ZASBATENIS BAKHO 3HATH, KAaKOB OOBEM €ro NpaB B Ha-
CTOfIILCE BpeMS, 4 OCHOBHAA 3afla¥a MIHUCTPA BHYTPEHHUX
el — ONpeNle/IUTh, TOMUMO 3TOFO, COOTBETCTBYET JIM €ro
OBHME BEJOMCTBCHHBIC NPABUAA TIONOKEHHAM KOHBCHLIMH,
KO'l‘Op‘dﬂ renephb ABASICTCA “HaCTbhIO HAICro npaBa. y‘lMTbl-
Bas 3TOT NOAXOA, A NPENArald CHAUANa NPOAHAINIUPOBATD
npeuenenTRylo npakTuxy CrpacGyprexoro Cyna, 4 3aTem co-
OTECTCTBYIOUME HOPMBI dHTTIMIICKOTO NPAB4, U CICHATH 3TO
NpeXc, HeM PACCMATPUBATE BOTPOC O COOTBETCTBUN peilic-
HIS| MYHMCTPA BHYTPEHHUX IC71 TOMY K APYTrOMy».

24, PaccMOTPEE COOTRETCTRYIOLILYIO NPELENCHTHYO NPAKTHRY
Komuccun no npasam yenoseka (kanoGa Ne 6564/74, pewienne
or 21 mast 1975 r., CE0pHUK peluenuit u jokianos Komuccnn
no npasam uenoseka DR, Tom 2, ¢. 105; xanoba Ne 8166/78,
petuenye o1 3 oksiGpa 1978 1, COOpHUK peLeHuit ¥ IOKIJ0B
Komucenn 110 npasam yesnoseka DR, Tom 13, ¢. 241; «Xefimep
nporne COeIMHEHHOr0 Koponescrsa» [Hamer v. the United
Kingdom; >kano6a Ne 7114/75, poknaj ot 13 nexabps 1979 1.,
CHOPHUK PELLIEHAH M JOKTIYIOB KoMHCCHH 1O PaBaM HeJOBEeKa
DR, Tom 24, ¢. 5; agio «[Ipeiinep npoTHe Coepunennoro Kopo-
nescreay [Draper v. the United Kingdom), oknap ot 10 nronst
1980 r., COopHUK pelieHnil 1 MOKJIAN0B Komuceuu no npasam
yesioeka DR, ToM 24, ¢. 72; a TakxKe peLenne Komuccuu no
TpaBaM YesoBeKa OT 22 OKTOps 1997 r. no neny «E.L.H. u
P.B.H. nporus Coeurennoro KoponescTa» [E.LH and PB.H.
v. the United Kingdom}, »ano0sl Ne 32094/96 u Ne 32568/96,
CHopHuK petnennil 1 loknaios KoMuceun o nipaBam Helioseka

Hauansiuk cyaeGuuix apxusos [Master of the Rolls, MR] = Tyl 11a8bi [OCYAQPCTBEHHONO APXHBY CoepnieHHOro Kopoaesersy, KOTOPLUL 00 CTAPLIHHCTEY HDJLKHOCTEA Che-
ayer 3a JToppom Tiasapiv Cyiabeit 1 hakuecky SBIACTCS NPSACEUTeIeM Anennsigonsoro cysa Coensnenoro Koponescrsa (npusiesanue pedaxuiy).
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DR, tom 91-A, c. 61), nopp Punaunc kparko oGobwun narhb
KOHBCHUHOHHBIX NPUHIANOB, YCTAHOBUBUIMXCS, KAK OH CUMUTA,
Gmarojaps NepeyrC/ICHHBIM BBILIE PEIICHUAM:

«i. OrpaHyveHHs NpaBa Ha YBAXEHME CEMEHHON KM3HH,
YCTAHOB/ICHHBIC NYHKTOM 2 cTaThh 8 KoHBEHUWH, B paBHO
CTENEHN NPUMEHSIIOTCS 1 K IPaBaM, KOTOPbIE MAPAHTUPYIOTCS
cratbei 12 Kousenipn,

ii. Jlmmenne cBoGOABLI HECOBMECTUMO C PeaM3alnelt Npas
CYNpyros M, CJACHOBATE/LHO, NPEANOIATACT BMEILIATCIBCTEQ
FOCY@pCTBA B OCYLUIECTBIIEHNE IPABA HA YBAXKECHHE CEMEAHON
>KM3HK, OPEYCMOTPEHHOTO cTaThell 8 KoHBeHuun, u npasa
CO3/1aBaTk CEMbIO, NPENYCMOTPEHHOrO cTatheld 12 Kousen-
UK.

iii. QOBIYHO 9TO OrpaHMYCHHE ONMPABJAHHO ¢ TOUKH 3PCHAA
noJIoXKenui nyskTa 2 cratbu 8 Kousenuuu.

iv. B MCKMOMMTENBHBIX CAyHasX MOXKET NoTpeBoBaTLCS
CMSATUUTH YCIOBHA COLAEPKaHMst TIOJ cTpaxeil, YToObl u3be-
JKaTh HECOPA3SMEPHOTO BMCILATC/IBCTEA MOCYAAPCTBA B OCY-
LIECTBIICHNE TIPABA UEIOBEKA.

v. Hit B 0ffHOM CymeGHOM PCILCHHH HE TOBOPUTCS, YTO 3i-
KJTIOUCHHBIN MOXET OCYLIECTBIISITE CBOEC MPABO Ha CO3JAHMC
CeMbH MYTEM CIAYH CNEPME] 11 HCKYCCTBEHHOTO OTLIONOT-
BOPEHNS CBOEH >KECHBI).

25. Jlanee nopa Punnunc opoSpuil 10BOABI, ONPABALIBAI-
LIME OFPaHNYEHUE BO3IMOXKHOCTEH npuderaTh K MCKYCCTBEH-
HOMY OIVIOJIOTBOPEHHIO B HCKJIHOUHTEIBHBIX CITyYasix.

Paccmarpusast nepsbiil JOBOJ, OB COINACKIICS € TEM, YTO JIM-
IIEHHE 1IpaBa 324aTh peOSHKA SBJISICTCS HEOTHEMIIEMbIM aJ1e-
MCHTOM JIMLLICHUS CBOGONIBI. [LeHCTBUTEALHO, 3TO YTBEPKIEHHE
BCETO JIMLLIL APYTMMU CJI0BAMU NEpeacT obLme BeHOMCTBEH-
HbIE NPABHIIA, KOTOPhIE, KAK B HUX YKa3aHO, «CO3HATENLHO
NPENNONAraOT, YTo JIMIEHUE CBOGOJbI JOKHO 1pU 0OhI4-
HbIX 00CTOATENLCTBAX JMIIATL 3AKJIHOHEHHOTO BO3MOXKHOCTH
MMETb JIETENY.

Paccmarpusasi BTOpolt 10BOJ, OH Cued, YTo, eciid Gbl 3a-
KI/IKOUYEHHBIE, HAXOsCh MOA CTPAaXeil, [HO-IPEeXHEMY HMe-
M BO3MOXKHOCTb 3a4aTh peOcHKa, 3TO MOIIO Obl BLI3BATH B
oblecTse cephesHoe W 0GocHOBaHHOE GecriokoiicTso. Jlopn
PUINHNG COTIACKICS ¢ TEM, YTO OOIIECTBEHHOE BOCTIDUATIIE
SIBJISICTCSE JIOTMYHON COCTaB/SIIOIEH NOAUTHKY B 00NacTH Ha-
3HAMCHUSI HAKA3aHUM:

(<YFOHOBHO-IIPZIBOBHC CAHKUMHN HANArarTes OTHACTH AN
TOro, YTOOLI MOKAPUTE YE/A0BCKA 34 [MPOTUBONPABHLIC neii-
cremst. Ecnm cucremsl YFOAOBHbIX HAKA3AHHUA He CYLUCCTBO-
Bao 6bl, O6IIECTBO, BEPOSTHO, npupymano 6kl ux camo. Ha
MO# B3MVIA, PACCMATPUBAA XAPaKTCPUCTHKHA 3ITON CHUCTEMB,
HONyCcTHMO 06[)211.11,3’1‘!:. BHUMAHHE HA TO, KAK UX BOCIIDUHUMAET
obuiecTBo <...>. BepoMcTBEHHbIC NPABMIA, KOTOPLIE N03BO-
JISKIOT OCHOBHOM MAacCe 3aKJIOYEHHBIX 3a4aTh peGeHKa noc-
PEACTBOM HCKYCCTBEHHOTO OIUIOROTBOPEHUS, OJHUMAJIK Obl,
HA MOW B3IVISIA, CJAOXKHDBIC ITHUCCKUE IIpOGJ]@Mbl H BbI3biBd-
A 6b1 B ofwecTse cepbesnoe GecnokoiicTeo. Paccmarpusast
BONPOC O TOM, HANO JU B OOLIMHBIX 06CTOSTENLCTBAX npeso-
CTABJIATL 3AK/IHOYCHHBIM, HAXOMIILUMCHA B MECTAX AULUEHWNS
CBO@O}IM, BO3MOXXHOCTL 3a4aTh peﬁeHKa, S CHUTAKD pasym-
HLIM NPpUHATE BO BHHUMAHUC BCE NOCJEHNCTBUA Bbl()Opﬁ ITUX
KOHKPETHLIX 06UJ,MX BEAOMCTBCHHbBIX ITPABHIDY.

[To noBojy TpeThero 0BOMA, KACAIOWErocst AKOGh! YIEM-
JICHHOrO MOJIOXKEHUS HENOJIHBIX ceMell, mopn dwmmmne gar Ta-
KOW KOMMEHTApHit:

«1 cumTaAI0 BOMYCTHMBIM H AAXKE XKEJIATEABHbIM, YTO, KOT-
2 rOCYapCTBO NPUHUMAET PEUICHWE O NPOBEACHHH OBILEH
NOJMTHKH, CHIOCOOCTBYIOUIEH NPEOCTABACHHIO YCAYT N0
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OPTaHM3alMK TPOIEAYPhl HCKYCCTBEHHOTO OTUIOACTBOPEHNS
2KCHAM 3AK/THOYCHHBIX HITH 3aMYAKHAM KCHILWHAM, KOTOpbIC
CaMy SIBASKOTCS 3aK/IFOUCHHBIMH, OHO JIO/DKHO YUMTBIBATh,
B KaKiX oBcTodTenbcTBax GyAyT B 9TOM Clydae pacTy Mx
AT,

26. 3arem nopp Smumne npuilen K CeYIOWEMY BLIBOLY:

«Baupy 91X coobpaxenuii [ceMbe Mennopos] He yianoch
NOKa3aTh, 4TO [06LINE BEAOMCTREHHbIE NIpaBraa) <...> apns-
10TCs HepauuoHaNEHeIMA. [Cembst Mennopos] npusnana, uto
B MX JIENE HET HUKAKUX MCKJTFOUMTEABHBIX 00CTOSTENLCTE, W
B 3ToM [onM] npasbi. [T03TOMY NO Gy HE BOSHUKAET BOMPOCA
0 TOM, PALIMOHAILHO JIM TIPY PACCMOTPEHUH BONPOCa O CyLIe-
CTBOBAHHMY B [IETIE UCK/IHOYMTEABHBIX 00CTOATEALCTE NPYHN-
MATh BO BHMMAHUE KAXK/0E W3 MECTH 00X COOOpaXKenmii,
COIEPXKAMXCS B MUCBME [MUHHCTPaA BHYTpeHHMX fien]. I ke
NPOCTO OTMEYY: MHE K&XETCH PAHOHAJIbHBIM, UTO O0LIMHLIM
HCXO/HbIM ITYHKTOM [JOJIKHA ObITh HEOOXOAMMOCTD MOKA3aTh,
YTO B CIIYY4E, €CAM YCIYTH IO OPraHu3allK MPOLERY bl UC-
KYCCTBEHHOTO OMJOAOTBOPEHUS TIPEIOCTABACHL! HE OYAYyT,
COBJIAHNUE CEMBY MOXET ObITH HE TIPOCTO OTIIOKEHO HA HEOM-
PENENEHHBIN CPOK, @ BOOOIIE CTAHCT HEBO3MOXKHBIM,

Tlo oTiM coobpakenusam <...> OTKa3 COATH ANCIUISIHTY
HeOOXOIMMBIE YCTIOBHS JUISl ClauM CHEPMBbI B LENsSX UCKYC-
CTBEHHOTO OMIOAOTBOPERNS CBOCH CYNPYTH He HapymaeT Kos-
BEHIIMIO, d TAKXKE HE SBJISETCS HU HE3AKOHHBIM, HU HCPAHHO-
HalibHbiM. [TOITOMY 51 OTKJIOHSIO ANENIAUMORHYIO XKANoGy».

C. lMpouenypa nCkyCCTBEHHOTO OO0 TBOPEHUA B MECTAX IMLEHNA
BoGopbi

27. IlpegocTasilcHHeM yCaIyr 1O OPraHu3auiy [poueayphl
HNCKYCCTBEHHOIO OIUIOJOTBOPCHHUSE 3aHUMACTCS ME[MIIMHCKast
HaACTh COOTBETCTBYIOWETO NMEHWTEHLUMAPDHOTO YUPEX/CHUS B
COTPY/HHYECTBE C MECTHbIMU OPI'aHaMM, OTBEYAIOIIMMU 34
OKa3aHue NEePBUUHON MEIMKO-CAaHMTApHOI nomoum. TocKoL-
KY B Da3HbIX NCHUTCHUMAPHBIX YUPEXKIEHUSIX ME[IMUMHCKAS
NOMOLIbL MPEAOCTABISETCS B PA3HOM 00BbEME, BOIIPOC O TOM,
OyHeT JIM CAaYa CREPMbl OCYIIECTBSITLCS NOJ| HAGIOIEHnEM
paGOTHMKOB NMEHUTECHIMAPHOTO YUPEXJEHUS WNIW YISt 3TOro
norpebyeTcst NPUCYTCTBUE NPUIVIALICHHOTO  CHELUANUCTa,
HOJDKEH CAMOCTOSITENIbHO PELHATLCS dAMUHUCTPALMEN NeHu-
TEHUMAPHOTO yupexaeHus. [Ipeanonaraercs, 9ro Bce cBA3aH-
HbIE C 9THM Pacxofibl OYAET HECTH 3AKIIOHCHHDbIH.

D. Lenu nakazanus, (eA3aHHoOro Cnuwenuem goboap

28. K puMUHOIOTH Ha3bIBAKOT PA3iMYHbIC (DYHKIMK, KOTOPbIC
TPANUUMOHHO TIPU3HAIOTCS 33 HAKA3aHUEM, B TOM YMCIIe Kapa 3a
COBEPLIEHHE NPEeCTYIUICHUs!, NIPEIyNPEsKACHIE TIPEeCTYTIICHHS,
3aliuTa 06LIecTsa ¥ ucnpasienue npecryrnHuka. OgHako B noc-
JIE[IHHE TOMIbI chopPMHUpOBANachk TEHIEHLMS, COTJIACHO KOTOPOH
Gosiblie BHUMAHMS YAENSETCs MCTIPABACHAIO NpecTymHuKa. Ha-
FisfHee Beero 06 9TOM CBHIETEILCTRYIOT MPABOBbIE HHCTPY-
mentel Cosera Eponel. Ecim paHbllle nenpasniesne mpectyi-
HMKa CYUTAIOCH CPEJICTBOM NPEyNpeinTh COBEPLICHAE HOBBIX
IPECTYIIEHHN, TO B OoNiee COBPEMEHHOM M B Boliee NMO3UTHB-
HOM MOHUMaHWK OHO CKOpee 3aKiouaeT B cebe MIE 3aHOBO
UHTErpHpOBATh IPECTYNHUKA B SKU3HbL OOINECTBA, BOCIUTAB B
HeM YyBCTBO JIMYHOH OTBETCTBEHHOCTH. JTa LETb MNOJIKPeryis-
€TCsl TIOBBILECHNEM PONTN «ITPUHLMTIA TPOrpeccay: N0 Mepe OT-
OBIBAHUST HAKA3AHWS 3aKJTOYCHHBIA OMKEH TPOrPECCUBHO MTPO-
HBATATBECA B TIOPEMHOM CHCTEME, HaYMHAS CBOT ITYTh € TICPBbIX
HHEH B TIOPbME, KOIMA MIABHBIN aKIECHT MOKET JIeNaThes Ha Ha-
Ka3aHUHM 1 Kape 3a COBEPLIEHHOE NPECTYIVICHNE, U 3aKaHuHBast
€ro Ha 0oJiee HO3IHAX CTAMsIX, KOTIa aKUEeHT JIOJDKEH JIEAAThCH
Ha MOArOTOBKE K BLIXOY Ha CBOOONY.




1. MexdyHapoOHO-npagoabie akmol 8 061acmu Npas Yenogexda,
uMeroUUe OMHOWEHUE K Hacmoswemy oeny

29. Yacte 3 crarey 10 MexayHaponHoro nakra o rpax-
JAHCKMX M NOJIUTUMECKUX NpaBax YCTAHABJIUBACT, YTO «Ie-
HUTCHUMAPHOH CHCTEMOW NpEyCMATPUBACTCS PEXMM  [iNs
3AKJIIOYEHHBIX, CYHICCTBEHHOM LEABI) KOTOPOro SBISCTCS MX
MCTIpAB/ICHUE U COlMANBHOE nepesocnuTanue». OO0 Kom-
menrapuil Komurera rio npasam 4esiopeka K cratse 10 Tlakra
YKa3bIBACT TAKIKE, UTO «HUKAKAs NNEHUTEHUMAPHAs CHCTCMA HE
AOJIKHA 61;1’1‘}: TONBLKO Kapa'I‘CJlbl-{Ol‘/Il; OHa OGS{SE\TGJIBHO AOJIKHA
CTPEMUTLCS K MCTIPABIEHHIO U COLMANLHOMY [ICPEBOCTTUTAHHNIO
3AKJIOUEHHOTOY.

30. MunnMaibHble CTAHAPTHBIE NPpasBuia o0pauienust ¢ 3a-
wnouenusivu, npunsitbic OOH B 1957 rogy, copepKar KOHK-
PETHBIC TOJIOXKEHUS OTHOCHUTE/LHO 3AKJIHOUEHHBIX, 0TOBIBAIO-
WIMX HAKA3AHUE TIO NPUTOBOPY CY/iA, B TOM UICE CHEAYIolMe
PyK()B()].l,ﬂLlLMC anHanbl:

«57. 3akmoueHne M APYTHe MEPbl, M30MUPYIOWME NPABO-
HAPYLIMTENS OT OKPY>KAKLIErO MUpa, IIPUUNHSIOT MY CTpd-
JAHUS YXKE B CUIAY TOFO, UTO OHA OTHUMAIOT Y HETO [paBo
Ha CAMOOTIPENICTIEHIE, TIOCKOILKY OHI TULIA0T €70 CBOOO/B!.
TloaTomy, 3a UCKIIFOUMCHHEM CITYaeB, KOMIA CEerperalys npey-
CTABNSIETCS ONPABJIAHHON WM KOTJia 3TOro Tpebyror coolpa-
SKEHUS IMCUHMITTMHBY, TIOPEMHAsT CHCTEMA He IOJKHa yeyTyo-
JISITE CTPUIAHMSI, BEITEKATOUIAE U3 ITOTO MOTOXKEHHSL

58. Uennio 1 onpasaaHUeM NPUTOBOpa K THIPEMHOMY 3a-
KAIOUCHUIO WK BOOOIIE K JIMLICHUIO CBOOOMbI ABAACTCH B
KOHEUHOM pacdere 3amura obliecTBa B NPeoTBPailiecHue
YIPOXKAIOWMX OOLISCTBY NPECTYMIEHNA. DTOM eI MOXHO
JOBUTLCS TONLKO B TOM CIIy4de, €C/IN N0 OTOLITHM CPOKA 3a-
KJTIOUEHMSA M O BO3BPALLCHYH K HOPMAJILHOM 13Hu B 001e-
CTBE [PUBOHAPYIUMTEb OKa3bIBAETCS HE TOJNLKO TOTORbLIM,
HO M CMOCOBHLIM MOJMMMHHTLCS 34KOHOJATENLCTRY W ofecne-
YUBATH CBOE CYLUECTBOBAHNE.

59. a7 91010 3aBefeHUe NOAKHO HCNOAL30BATEL BCE HCTpa-
BUTEABHBIE, BOCTIUTATEAbHbIC, MODABHbBIC ¥ yXOBHbIE CHIbI
1 BHbI IOMOLL, KOTOPBIMH OHO PACTIONATAET U KOTOPhIC OHO
CUMTAET MOAXOAAUIMH, IPUMEHSST MX ¢ yHeTOM norpebnoc-
TeN NePeBOCHHTAHAS KAKIOTO 3AKJIIOUEHHOTO.

2. Esponetickue nenumenyuapHeie npasuaa 1987 20da u 2006 20da

31. Esponeiickue NEHUTEHUMAPHBIE NPABMIA NPEACTABIS-
10T coboi pexomenjanmu Komurera MUHUCTPOB rocyaap-
cramM — wiekam Cosera Egponbl no nosojy MHHUMaNbHbLIX
CTanpapTos, KOTOPBLIC [OJI2KHbI NPHMCHATHCSH B MecCrax Jiv-
meHnst cBobojIbl. N'ocynapceTBam npeanaraeTces pyKoBouCTBO-
BATbCA 9THMH IMPABWIAMH B NTOJIUTHKE ¥ B 3AKOHONATE ILHOM
HESTENBRHOCTH M 06eCeYnTh, YTOObl YKAa3aHHBIC IIpaBUITa
6BUTH JIOBENICHB! IO CBEIEHNs CyleOHbIX OPraHoB, 4 TaKXe
IIMPOKOTO KPyra paGOTHHKOB MEHNTCHIMAPHBIX YUPEXACHHH
¥ 3aKTIOYCHHBIX.

TpeTuit 0CHOBHOH MPUHLUMI EBPONedCKUX TTeHHTeHIUAPHBIX
NpaBya B pefiakuuy 1987 rofa raacut:

«llenu uenpasuTENILHOrO BO3JEHCTBHS HA OCYK/ICHHBIX CO-
CTOST B TOM, 4T0ObI COXPAHUTbL MX 3I0POBLE U JOCTOMHCTBO
H, B TOIl CTENEHK, B KAKOH 9TO MO3BOJAET CPOK 3AKJIHOUCHMS,
€noco6eTBoBATEH (POPMUPOBAHUIO Y HHX YYBCTBA OTBETCTBCH-
HOCTH ¥ HABBLIKOB, KOTOpbIe OYyjtyT COJEHCTBOBATEL UX pevH-
TErpalyy B 08LIECTBO, TOMOIYT UM CEIOBATL TPEGOBAHMIM
BAKOHHOCTH U YAOBIETBOPSTH CBOM SKU3HEHHbBIE NOTPEGHOCTH
COGCTBEHHBLIMYK CHIIAMMU NIOCHE OCBOOOXKIEHUAY.

B nocrnepreit pepakupu 31ux [pasun, npunsitod s 2006 rony,
U3M0XKEHHLIA BBIILEC IPUHIMI OB 3aMEHEH TPeMst APYTMHI:
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Mpasuno 2: Jvua, NMWEHHbIE CBOOOABL, COXPAHAOT BCE
MpaBa, KOTOPbIX OHK He ObLIN NO 3aKOHY JHIUEHLI HA OCHO-
BAHNW PCLICHKS CyHa, No KOTOpOMY OHU NPUTOBOPEHbI MJIM
OCTABJICHbI TIOJ| CTPAXEN.

<>

[Mpasuno 5. ’Ku3Hb B MECTaX JMILEHHS CcBOOOBLI JOMKHA
GblTb, HACKOJILKO BO3MOXHO, npnﬁnwxeﬂa K NO3UTHIBHLIM
acneKTaM XXM3HH B OOLIECTBE.

Tpasuio 6: JlroGoe copepKaHue NOJ, CTPAKEH AO/DKHO
GbITh OPraHM30BAHO TAKUM 0GPA30M, Y4TGB CNOCOOCTROBATE
MHTErpalMyu JUl, JUUIEHHBIX CBOGOMEL, B CROGOIHOE 0fLue-
¢TBO.

CornacHo KOMMEHTapHIO K EBpONeicKNM NEHATCHIHAPHBIM
npasuiaam 2006 rona (o 6bU1 NoAroTOBAEH EBPONCHACKUM KO-
MUTETOM 110 nipoGaemam npecrynrocy — EKTTIT) npasuiio 2
NOUEPKUBAET, YTO JIMIICHHME NpaBa Ha CBOOOY HE OJIKHO
NPpUBOJAUTL K ABTOMATUYECKON yTpare 3ak/HOYEHHbIMH OC-
TATbHBIX TOJMTUYECKHX, MPAX/AHCKHUX, COLUMAIbHBIX, 9KOHO-
MMYECKMX W KYJALTYPHBIX NPaB, TaK YTO OUPAHMYCHMS ITHX
NpaB CNEAYET N0 BO3MOXHOCTH CBOAMTE K MuHuMymy. TIpasu-
A0 5, KAK OTMEYAETCS B KOMMEHTapHH, npuaaeT ocoboe 3Ha-
YeHME HO3MTHBHLIM acnexTaM HopManu3sauuu. [Tpusnasas, 4o
SKU3HB B MECTAX JIMIHEeHHs! CBOGO/bI HUKOIMA He ByleT Takon
e, KaK >KHM3Hb B CBOGORHOM 0BLIECTBE, 9T0 NPABUIO POBOPUT
0 HEOBXOMMOCTHU [IPUHSITUSL AKTHBHBLIX MEP C LEAbIO npubiin-
3UTh YCJIOBUS COJEPXAHMS TOL CTPaxeld K 0BbIMHOM KU3HU
HACTOJILKO, HACKOJLKO 3TO BO3MOXHO. Hanee, Kak ykasbisa-
eTCs B KOMMERTAPUM, [IPABNIO 6 «IIpu3HAET, YTO 3aK/IH0YeH-
Hble, KAK OOBUHIEMbIE, OXKMIAIOLINE Cy/a, TaK 1 OTObIBAIOUIME
HAKa3aHMe 0 NPUrOBOPY CYA, B KOHLE KOHUOB BEPHYTCS B
06IIECTRO, U 3TO CIC/YET UMETh B BHAY NP OPTaHU3aLMK THO-
PEMHOM SKI3HWY.

32, llepsuiit paspen Yacrn VI HlenureHnmapHsiX 1pasui
2006 ropa HazniBaercest «llenb pexxuma st 3aKJIHUEHHbIX, OT-
OBIBAFOLMX HAKA3AHME 110 NPUIOBOPY CYJA» M fpeiycMaTpusa-
€T, B HACTHOCTH, cncuyxoluee:

«102.1. TIoMBMO NPABUL, IPHMEHHMbIX KO BCEM 34K/IOUEH-
HBIM, PEXKUM N5t 3aKIIOUEHHBIX, OTOLIBAIOIIMX HAKABAHNE N0
MPUrOROPY CYAA, IOMKEH ObITh HANPAR/ICH HA TO, Y4TOObL OHK
BENIM OTBETCTBEHHLIA 06pa3 MU3HM, HEe COBEpLUds NpecTyn-
JIEHUR.

102.2. TiopeMHOE 34KMOUCHUE B CHY NUILCHUS CBOGO/IbI
caMo 1o cebe SIBNSETCH HAKA3aHUeM, ¥ NOYTOMY PEXNM Ans
3AK/TIOUCHHLIX, OTOLIBAIOIIMX HAKAZAHUE NIO NPHrOBOPY CYild,
HE [IOMKEH YCyryOusiTh CTPAIAHNMSR, CBA3UHHBIC C THOPCMHbIM
BUKJIHOUEHMEMD) .

[IpuMeHUTENLHO K 9TMM CTaThsiM KommenTapwit EKI1I
paswsIcHsIeT, YTo npasuio 102

«<...> OMUCHIBAET LUEJIN PEKMMA ISl OCYKACHHBIX B POC-
TO, no3uTnBHOK Manepe. Ocoboe BHUMAHHE YRJINCTCS Me-
pAM 1 TIPOTPAMMEM JUisl 3AKJTHOUEHHBIX, KOTOPbIE OTORIBAKT
HAK3AHME N0 TIPUTOBOPY CYJA, OCHOBAHHBIX HA BOCTIUTAHUM B
HHX HYBCTBA JIAMHOM OTBETCTBEHHOCTH, @ HE TOJILKO Ha Npe~
JOTBPAILEHNN COBEPILICHNS HOBbIX NPECTYCHUA. <...>

ITO HOBOE NPABHIO COOTBETCTBYET TPEOOBAHMSIM KIIOUE-
BhlX MC)K).lyHapO)]HO-ﬂpﬂBOBl;lX AKTOB, B TOM 4UCJC HACTH 3
crarsu 10 [Mexx[yHapOoaHOro NAKTa 0 FPAXKAAHCKMX U NOJIU-
Tiveckux npasax], <...> Tem He meHee, B orimume ot Iakra,
q)OpMyJIMPOBKLi aTrero Ilp'dB]/lJlil HAMEPCHHO n3beraer TCPpMHU-
HA CMCTIPABJICHHE», KOTOPbIH HeceT B ceGe NOATEKCT NpUHy-
JHUTCILHOTIO 06pau1cnmx C 3AKJIHOYCHHLIMHA. HaﬂpO’FMB, ITO
Ildel’lJIO Il()}l‘leKl/IBaeT, YTO 3aKJIKOUCHHDLIM, OTOLIBAKOLINM
HaKa3aHue no npuroBopy Cyna, KOTophie HEPEIKO OTHOCAT-
€Sl K COLMATLHO HEGJIArONONY HLIM CHOAM HACENEHUs, BAX-
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HO /1aBaTh BOMOXHOCTE JKHTh M PA3BHBATLCS, HE COBEpLIas
npecTynyieHnii. B Tom emeicrie npasuno 102 npejaraet Tor
K€ TNIOAXO0A, 4TO 1 npasi/1o 58 MUHNMANLHBIX CTAHIAPTHBIX
NpaBun OOPALIEHAS ¢ 3AKNIOYEHHBIMM, IpUHATEIX OOH».

33. llpasuio 105.1 Mpaeun 2006 ropa ycranasnusaer, uro
CHUCTCMAaTHUCCKAsl IPorpaMMa paboThl 10JKHA ObiTh HALE/C-
Ha Ha COAEHCTBYE AOCTIOKCHUIO LEHH PeXXKUMAa JUIS 3AKIIKOUECH-
HbIX, OTOBIBAIOLIMX HAKA3aHUC NO Npurosopy cyaa. Tpasuno
106.1 npegycMarpuBaer, 4To OgHUM U3 KJIHOUCBIX JIEMEH-
TOB PeXHUMa IS 3aKJII0UYEHHBLIX, OTOLIBAIOIUMX HAKAZAHHE MO
IPUIOBOPY CYA], AOJKHA ObITh CUCTEMATHUCCKAS 1POrpaMMa
obpasosanus, BKIIOYAs NpodeccHoHansioe o0yuyeHue, Ha-
NIpaB/eHHAs HA NOBbILICHUE OOWICOOPA30BATEILHOIO YPOBHS
3K/HOUEHHBIX, & TAKXKE HA YJIYYIUEHUE NCPCTIEKTUBBL] BECTH
OTBCTCTBEHHYIO XKM3HB M HE COBEPLUIATH NpecTyrvieHnii. Ha-
KoHen, npasuio 107.1 Tpebyer, wrobbl 3aKmOUEHHBIM, OT6bI-
BAIOL{MM HAKA3aHHE 110 NPUIOBOPY CY/a, 3a6J1ar0BPEMEHHO A0
HX 0CBOGOXKACHNS OKA3BIBATOCH COASHCTBHE B BU/E NPOLELYD
U COCUMAJILHBIX NpOrpamM, 0GeCHevUBAIONMX NEPExol OT
XKH3HH B IEHUTCHUMAPHOM YUPEXHEHUH K 3aKOHONOCYILHOM
SKM3HU B 001IECTBE.

34. Ipuunty, no kotopoit 8 2006 rogy GbUIM NPUHATE HO-
Bble [TeHnTeRUMApHBIE NPABUIA, MOXKHO MOHATL, B3IVISIHYB HA
npe pekomeraur Komurera munnctpos. Ofe 314X pekoMeH-
ALK KAacaloTCsi UCNPABUTENLHON (DYHKUMM HAKA3AHUI, CBSI-
3aHHBIX C JIMIICHUEM CBOBO/IbI.

35. Ilpeambyna k Pexomenpaumyn Komurera MHHUCTPOB
(2003)23 no Bonpocy 06 yNpaBICHAN THOPEMHLIMU aAMMHI-
CTPaLMsIMM  32KJIKOYEHHBIMK, TIPUIOBOPEHHBIMM K JIMLLEHHIO
CBOOO/AB! NOKU3HEHHO, M IPYTUMH 3aK/IOYEHHBIMH, TIPUTOBO-
PEHHBIMM K [VTUTE/IBHBIM CPOKAMH JIMLLIEHUS| CBOGO/ILI, IIpej1yc-
MATPUBAET CICAYIOLIEE:

“MCNMONHEHUE HAKU3aHUN B BUjle TULICHHS CBOGOB! TpeByeT
YCTEHOBJICHUS GulaHCa MEXY HeJsiMi ofecneueHns Geso-
NACHOCTH, NOMXKHOTrO NopsiAKa N AUCIMIANHEI B NMCHUTCHIM-
4PHBIX YHPEX/IEHUAX, C OfIHO CTOPOHBL, U MPEAOCTARICHHEM
3UK/IHOYCHHBIM YIOBJETBOPUTE/ILHbLIX YCIIOBHI CYILECTBOBA-
HYsl, AKTUBHOTO PEXXMMA W KOHCTPYKTUBHOM MOATOTOBKM K
0CBOGOXKACHHIO, C IPYTOH CTOPOHBLI).

ynpaBJICHMe 3AKJINYCHHLIMU ¢ TMOKUZHECHHBIMA WM -
TEJILHBIMU CPOKAMM JIMILIEHUSI CBOBOMIbI NPECTIENYET, B 4aCT-
HOCTH, CJIEAYIOUIME LN

«— ofecrnevyenye TOro, Yo TIOPbMbI ABASKOTCS Ge30MacHbIM
1 HAJEKHLIM MECTOM VIS TAKHX 3aKJIOUCHHbIX <, . >}

- npOTHBO[lEﬁC’[‘BMC BPCAHOMY BO3[lCﬁCTBM!0 TMOXKHW3HCHHOO
WJIM JITATE/IEHOT'O THOPEMHOIO 3aKJAH0UEHUS

— PACHIMPEHHC H COBEPIUCHCTBOBAHUE BO3MOYKHOCTH ye-
[EUIHOI'0 BO3BPALICHUS TAKUX 3AKMOUYCHHLIX B 00IMECTBO U
HX 3aKOHONOCAYIHHOI'O NOBEACHUS Noc e OCBOGOX(JLQHMSI».

Kpome Toro, 8 jaHHO# PekoMeHIaum hopMyIIHpYIOTCS TISITh
B3aHMOCBSI3AHHBIX NPHHLHMNOB YIPABJICHHUS 3aKAIOYEHHBIMH C
JUTHTETBHBIMU CPOKAMH JILLICHNs CBOGOMbI (TTyHKThI 3-8):

— CHCAYET YAE/IMTH BHUMAHUE PA3HOOOPA3NK) JIMYHOCTHBIX
XapakTePUCTHK  3AKJMIOYEHHBIX, OCYXXICHABIX MOMKH3HEHHO
WM Ha PA3HBIC JUTMTEIIbHbIE CPOKHU (IIPHHIMIT HHAMBUILY aJTH34-
LMK HaKa3aHWs);

— THOpPEeMHasl JXU3Hb JIOJIKHA ObITh OPraHU30BAHA TAKMM 00-
PasoM, 4ToObl OHA ObII4 KaK MOKHO GIIIKE K PEasTUsiM JKU3HH
B OOIIECTBE (MPHHLMIT HOPMANM3ALHK);

— 3AKJIIOYEHHBIM [ODKHA ObITh MPENOCTABIEHA BO3ZMOX-
HOCTb HECTH JIMYHYIO OTBETCTBEHHOCTB B NMOBCEHEBHOM TIO-
PEMHOM JKHU3HA (IPHHLMIL OTBETCTBEHHOCTH );

— CHEAYET MPOBOJMTE YETKOE PASIUIUE MEXY ONACHOCTBIO,
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KOTOPYIO TIPCACTABIISIOT 3aK/IIOUEHHBIE, OCYKICHHBIE HA 10-
JKM3HEHHOC 3aKMIOUYCHUC WM [JIMTC/ILHLIC CPOKM JIMILECHMS
CBODO]IbI, /Iist OBLLECTRA, 1St camMux ceOsl, /Tt IPYTux 3aKIH0-
UEHHBIX, AJISi UL, KOTOPbIE paboTaldT ¢ HUMU MJIM IOCEILAOT
NEHATCHUMAPHOE YupeXkaeHne (NpuHunn Ge30MacHOCTH U 3a-
LUWThI);

— HE CJIC[YET PasaesIsiTh 3aKJIIOUCHHBLIX TOJLKO HA OCHOBA-
HUM HAZHAYCHHOIO UM HaKaszaHus (NPUHLMN Hecerperayuu);

— WHOMBUIY UILHOE THIAHUPOBAHHE YTIPABJICHUS XKU3HLIO 3a-
KJIOUEHHOTO C JUIUTENLHBLIM CPOKOM JIMILICHUS CBOGONL! 101K -
HO ObITL HANPABJICHO Ha OGECNICUCHHE NPOrPECCUMBHOIO TPO-
ABHXKEHUS B TIOPEMHOM CUCTEME (IIPUHLMI NIPOrpecca).

Kpome Toro, naunas pexomenpauyst yrounser (s nynkre 10),
KaK CACIlyeT MCNoNbL30B4ATL NPUHLMIT IIporpecca Ans obecneue-
HMS NIPOPPECCUBHONO NPOABMIKEHUS B TIOPEMHON CUCTEME «OT
0oiiee K MEHEE OrPAHUUNTEIILHBIM YCIOBUSIM C NPOBEJEHNEM,
B Mease, 3aKJIOYUTENLHOrO 2Tand B OTKPBITLIX YCIOBHSX,
KenareasHo B obumecTse». HeobxoauMo Takxke ofecneunTs
yqyacTve 3aKANO4YEHHOI'O B TIOPEMHOM JIESITENLHOCTH, KOTO-
PO€ «NOBLICUT HIAHCKLI YCNELIHOTO BO3BPALUEHNS B OBLIECTBO
nocjie 0CBOGONKACHNS), @ TAKXKE YCIOBUS U HAJ30PHBIC MEpbI,
«GJIArONPUSITHBIE JUT51 3aKOHOIOCAYUIHON >KU3HA U AJanTanyu
B OOLIECTBE NMOCNE YCIOBHO-IOCPOYHOIO OCBOBOKACHMSI.

36. Bropas pexomenpauumst Komurera MHHUCTPOB, nMEROLLas
OTHOLLIEHHE K HACTOsuemy fiey, 510 Pexomenpanms (2003)22
110 BOMPOCY 06 YCHOBHO-0CPOYHOM 0OCBOGOXIeHNH. B nyHk-
Te 5 npeambynbl K 9TOH PEKOMEHIALUMH YTBEPKIASTCS: «HC-
CICOBAHUS TOATBEPAMN TOT PaKT, YTO THOPEMHOE 3aK/IH0Ye-
HHME 4aCTO NPUBOJUT K HEGIAroNnpHUsSTHLIM NMOCIEHCTBUAM U He
UCTPaBIISIET MPECTYNHUKOBY. PEKOMEHaus npegycMarpusaet
(B nynkTe 8) CAEMYIOWME MEPBI, HANPABAEHHBIE HA TO, YTOOBI
CHU3UTL OMACHOCTL COBEPIUEHNUS HOBBLIX NPECTYIUICHNH, Npe-
AyCMaTpyBas Ha MHIMBHAYANBHON OCHOBE [ONOJHHTE/IBHbLIE
00SI3aHHOCTH, KaK TO:

«— BBIIATATE KOMNCHCAUMIO WU BO3MCCTUT BPE NOTEp-
NEBIIEMY;

— NPOATH KYPC IEUCHNST OT HAPKOTHUCCKON WY &IKOrOJlh-
HOW 34BMCHMOCTH WM [PYroro NOMAIOLIETOC JICYECHUIO
3u0071eBAHMSL, SBHO CBA3AHHOTO € (PAKTOM COBEPILCHMUS fipe-
CTYIICHUS,

— pabOTATh WJIH 3aHUMATHCS KakKo#-nBo uHoH onobpenHoi
ACATENLHOCTRIO, HAMPUMED YHUTHLCS WK NPOXOANTS NTpodhec-
CHOHATBHYH) ITOATOTOBKY

— YUACTBOBATE B MHAMBUAYWIBHBIX [IPOTPAMMAX 110 DU3BU-
THIO THYHOCTH, & TAKKE

= HE NPOXMBATL B ONPECNEHHBIX MECT4X M HE NOCEUUTh
ONPCACTACHHBIC MECTa»,

BONPOCHI MPABA

1. O NPEATNONIATAEMbIX HAPYILIEHWAX TPEBOBAHUMN CTATbU 8 U
CTATbY 12 KOHBEHUWN

37. 3aseurenn xanyrres B Esponeiickuit Cyn ma oTKas
IPENOCTABUTE UM YCITYTH 10 OPraHH3alMH TIPOLERY phl HCKYC-
CTBEHHOT'O OIIOOTBOPEHNS, YTBEPXKMAs, YTO 3TOT OTKa3 Ha-
PYWINII MX NPABO Ha YBAXKCHUE HX JTMYHON U CEMEHHOM SKU3HH,
KOTOpoe rapaHTupyercs ctatbe § Konsenupn. B yactu, nme-
HLWEH OTHOUIECHNE K HACTOSAILEMY JIey, 9Ta CTaThst KoHBeH-
LUK NPEyCMATPHBACT CHCAYIOLIEe:

«l. Kaxknpiit umeeT npaBo Ha yBaKCHME €ro JIMYHON ¢ ce-
MEHRHOM JKU3HHU, <.,.>,

2. He ponyckaeTcst BMELIATENLETBO CO CTOPOHBLI 1y6any-
HBIX BJACTEH B OCYILECTB/CHHE 2TOrO NpaBd, 3a MCKIKME-
HMEM CIIY4aeB, KOIjla TaKOE BMELIATENLCTBO NPEyCMOTPEHO
3KOHOM M HEoOXOAMMO B [IEMOKPATUUECKOM OOLIECTBE B
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MHTEPECAX HALMOHANBHON Ge30macHOCTH 1 00IUeCTBEHHOTO
NOpPAAKa, SKOHOMUYECKOro GJIarOCOCTOSIHUS CTPaHbl, B lig-
JISIX NpefoTBpalieHns 6ecnopsakoB WM NPeCTYIICHHH, 115
OXpaHbl BJJ,OPOBbﬂ WM HPaBCTBeHHOCTH WM 3311 Thl ﬂleB "
CBOGOJ APYFUX JIHLY.

38. Kpowme roro, 3assurenu xanyrwres B Esponeitcknit Cyj
Ha TO, YTO ITOT OTKA3 HAPYUIMI HUX NPABO CO3ABATL CEMBIO.
2r0 npaso rapautuposaHo crareed 12 Konsenuuu, xoropas
HPEe/lyCMATPHBACT CCAYIOLLEE:

«My)K‘{HHbX W KEHIUMHBI, JOCTUTHINE 6[)21‘1HOI‘0 BO3pacTa,
NMCKOT NpaBo BCTYNATb B GDEIK n CO3/IaBdTh CCMbIO B COOT-
BCTCTBMH C HALIAOHAIbLHLIM 3aKOHOAATC/ILCTBOM, PCTyanpy-
IOMM OCYUICCTBIICHAC ITOTO NIpaBay.

A, Nocranognenue fManatul EBponeiickoro Cypa no HactoAweny geny

39. IManara Esponenckoro Cyna nonrsepauna, 4yro nocle
TOTO, KaK 4€/10BEKA NPU3HANN BUHOBHBIM B COBEPLUCHUU Mpe-
CTYIVIEHNs, OH MPOJOJKACT MOJL30BATECH BCEMM 1paBamu,
rapaHTupyeMbiMi KOHBEHIMEH, 332 MCKIIOUYEHHEM MpaBa Ha
csobomy. Tem ne menee [Tanara Takxke orMmeTnia, yro moGoe
HAKa3aHWe, CBA3AaHHOE C JIMIUEHHEM CBOOOIbI, OKa3bLIBaCT On-
peleIeHHoe BAMAHME Ha OObIYHBIT X0J| XU3HM Ha cBOGOAE U
Heu30eXKHO BIIEYET 3a COBOH BBEECHUE OIPaHHYEHHI U KOHT-
PO Ha JTane peal3aLny Ipas, rapaHTHpyeMbix KoHsenuu-
eit. CaM (hakT TaKoro KOHTPOUIsi B NPHHLMITE HE IIPOTUBOPEUNT
KoOHBEHIIM, HO KIHOUEBLIM SIBJSIETCS BONPOC O TOM, COOTBET-
cTByeT Jin KOHBEHLMM €ro XapakTep ¥ paMKH, B KOTOPbIX OH
OCYLIECTBIISICTCSI.

40. PaccmatpuBas BOnpoc 0 TOM, SIBISICTCS! JI 00xanyemoe
Nno [lesly OrpaHMyeHne BMELIATENbCTBOM IOCY[ApPCTBA B OCY-
LECTBIICHNE MPaBa 3a9BUTE/IEN HA YBAXKEHME WX JIMYHOM N
CeMEMHON >KH3HU (HEeraTuBHbie 00S3aTeNbCTBA MOCYHAPCTBA)
WM HECBbIOJIHEHMEM T'OCYAAPCTBOM CBOMX NMO3WTUBHBIX 0051~
34TebCTB B 9TOM OTHOINEHUH, [lastara npuiuia K BbIBOAY, 4TO
JAHHOE OI'PaHHYEHME KacaeTcsl OTKAa3a rocy/lapcTBa TNPHHATH
MEpbl, PA3PELLAIOIIME TO, YTO HE CTAJIO €1UE CYLIECTBYOLMM
06wmM npapomounem. COOTBETCTBEHHO, 1EJ10 KACAETCs XKano-
Obl HA HEBLINOJIHEHUE FOCYJAPCTBOM CBOETO NO3UTUBHOTO 005~
3aTebCTBA [0 OOECIICUEHUIO N1PAB 3asBUTEICH.

41. Tpebosanysi, KOTOPbIC NPELbSBASET NMOHITUE «YBaXe-
HUE» K JIMYHOM M CEMEHHON Xu3Hu B crarthe 8§ KoHBeHLMH,
HUIZE YETKO HE OnpefeieHbl, OCOGEHHO eciM pedb MIET O
NO3UTUBHbIX 00A3aTENbCTBAX ['OCYJAPCTBA, HEPA3PBIBHO CBA-
3aHHbIX ¢ TUM NOHsITHEM. OHU B 3HAUMTEJLHOM CTENCHU ME-
HAKOTCS B 3aBHCHMMOCTH OT OO0CTOATENLCTB KOHKPETHOIO [¢J4a,
NIPUHKUMAS BO BHUMAHKE, B YACTHOCTH, 4TO B Bbicokux [oro-
Bapupatolpxcs CTOpOHAX CKAAABIBAIOTCS camble pasHooOpas-
HbIEC CHTYALINHA, a TAKXKE ¢ YHETOM TPEIIOUTeHNH rocyapcTsa
B TOM, 9TO KACAETCsI €70 MPUOPUTETOB U PECYPCOB, KOTOPLIMH
OHO pacriosiaraeT. ITH cooOpakeHHsl OCOOEHHO CYILECTBEHHBI
B HACTOSILLEM Jefle, TaK KaK BOMPOCHI, KOTOPbIE OHO MOJHA-
Maer, 3aTparusaroT cdepy, rie crpaHsl — uiaensl Cosera Eb-
POTIBI e1lie He JOCTHrIM KOHCeHeyca. COOTBETCTBEHHO, B 3TOM
cepe Bricokne Jorosapmpatomecs [ocylapcTsa mob3y-
FOTCS IWHPOKOH CBOGOHOH COGCTBEHHOTO YCMOTPEHHUS.

42, Bonpoc O CHpaBellIiBOM PABHOBECHH, KOTOPOE Hajo
COBIIONATE MEXTY Ty 6IMYHBIMA W Y4CTHRIMA HHTEPECaMH TIpH
ONpENENICHWN TOTO, CYLIECTBYIOT JIH B Jiefie Kakne-nmbo mosu-
TUBHbBIE 00534TeNILCTBA W €CIIN [id, TO B KaKoM oObeMe, [lama-
Ta Hayalla PaccCMaTpuBaTh ¢ o0mero asamsa o0IIpX BeloM-
CTBEHHBIX MpaBwi. OHa TIpHLIJIA K BBIBOAY O NMPaBOMEPHOCTH
IBYX X OCHOBHBIX 1eJIeli — NMOYIEP>KaHus IOBEPHS OOILECTBA
K CUCTEME UCHOJHEHNS YTOJIOBHBIX HAKa3aHA 1 obecneyeHus
GJIArOCOCTOSHIS TFOOOT0 3a49aToTo peGeHKa, a cIe/JOBAaTeILHO,
o6myX UHTEpEeCoB obmecTsa B nesiom. Ocoboe BHuManne [la-

NPEUEREHTHI BONbLIOHA MANATH EBPONEACKOTO CYAA NO NPABAM YENOBEKA N0 CTPAHAM — YJIEHAM COBETA EBPOTIbI

laTa yAeania ToMYy, Y4To obIMe BECOMCTBCHHBLIC NpaBuWiIa He
npeanonaraim abCoOTHOr0, HHYCM HE OGYCIIOBICHHOIO 3a-
npera, a No3BOJISUIM OTACABHO PACCMOTPETL 0OCTOSTEALCTRA,
CBSI3AHHBIC C KAK[ILIM XOATANCTBOM O NPEOCTABIICHUM YCAYT
10 OpraHn3alyy NpoUeAypPbl UCKYCCTBEHHOIO OILIOJOTBOpPE-
HMSl, HA OCHOBAHUM BHYTPUIOCY[ADCTBECHHBIX KPUTEPHUEB, KO-
TOpbie, N0 MHeHUIO TTanarTel, He ObIIM HU NIPOU3BOMLHLIMI, HH
HCOOAYMAHHbIMH ¥ UIMEJIN OTHOLIEHHUE K NPABOMEPHBIM LIENAM,
JiexalyuM B OCHOBE oOLUMX BEOMCTBEHHBIX npapui. Tlanara
OTBEPIIA NPE/NOJIOXKEHHE, YTO PACCMOTPEHNE ITOIO BONPOCa
HA HALMOHAJLHOM YDOBHE SIBJSCTCS! IPOCTO TEOPCTUYECKUM
WM WUIO30PHLIM M3-332 HAIWUYMS HUKEM HE OCHApUBACMBIX
HOKA3ATCIbCTB, YTO B NPOIJIOM B ONPEICJICHHBIX CAYyYasX yC-
JIYT'Y 110 OpraHu3aiiy NnpoLeaypbl HCKYCCTBEHHOIO OMUIOOT-
BOPCHUSI NPCAOCTABIISUINCD.

43. Hakonell, paccMaTpyBasi BONPOC O NPUMEHEHHH O0INX
BE/IOMCTBEHHBLIX NPaBWs B HactosieM jene, Manara npuus-
JIa BO BHUMAHUE CJIOXKHYH CHUTYALMIO, B KOTOPOH 0Ka3auch
sasiuTenn. TeM He MEHee OHa OTMETHJIA, YTO MUHUCTP BHYT-
PEHHMX le)l TWATENBHO [POaHANU3UPOBAI NOJIOXKEHHUE 3a-
ABUTE/ICH H YTO €r0 PEHICHUE BIOC/ICACTBUM NOAPOOHO pac-
CMaTpUBAIOCH BBICOKMM CYIOM M ANCMISIUMOHHBIM CY/IOM.
DTH Cyfbl HE TOIBKO cOWIM OBIIME BEOMCTREHHbIC NpaBuia
PAaLMOHAILHLIMY M 3aKOHHBLIMH, HO U NPULLUIA K BBIBORY, 4TO
HX NPUMEHEHHE B OOCTOSITENLCTBAX HACTOSILIEIO [E/1d He S1B-
JISI0CH HA HEODOCHOBAHHDIM, HY HECOPA3MEDPHbIM.

44, YuurblBas LIMPOKYIO ¢BOGORY CODCTBEHHOIO YCMOTpE-
HUs1, NPEIOCTABICHBYO HAUMOHANBHBLIM BiacTam, [anara 3a-
TEM COWIa HEYCTAHOBJIEHHLIM, YTO pelueHue 06 orkase npe-
AOCTABHTL 3aSBUTEISIM YCJYIH MO OPTaHM3aLMn NPOLERY b
KUCKYCCTBEHHOI'O ONJIOHOTBOPEHUS! ObINO MPOU3BOJILHLIM WK
HEOOOCHOBAHHBIM WJIM, YTO OHO HapYWIMJIO CIpaBelyIMBOC
PaBHOBECHE MEX/Y NPOTHBOPEYALLIMMH APYT IPYT'Y MHTEpeCca-
mu. COOTBETCTBEHHO, B HACTOSILEM fiene, o MHenuio [lana-
Tbl, OTCYTCTBOBAJIM NPU3HAKH HEYBAKEHUS NPAB 3asiBUTE/EH
HA JIMYHYIO U ceMeiHy1o Ku3Hb. [losromy no ey BaacTsimu
FOCYIApCTBA-OTBETUMKA HE ObLIO JONYLIEHO HUKAKOro Hapy-
1ieHUst TpeboBanui cratbn 8§ KoHBeHuun.

45, [1o atum xe coobpakenusim [lanara npuilsia K BbIBORY,
910 TpeboBaHns cTarby 12 KOHBEHUMN TAKXKE HAPYLIEHb] HE
ObLnu.

B. [loBozb1 3anBuUTENell, U3N0MEHHbIE B NX npeacTaBnenuax bonbuiod
Nanare

1. Mo nosody cnameu 8 KoHseryuu

46, BasBUTCAM HE COIVIACHBI C XOAOM paccyxkaenui Ilana-
Te1 EBponeiickoro Cyaa ¥ ¢ BbIBOAGMH, KOTOPBIE OHA Cliea-
na. OHY NIPEIIIOUATAIOT CCBIIATBLCS Ha 0co0ble MHEHUSt CyHeEN
XK. Kacapesast, JI. Fapawoxoro u X. Boppero boppero. I'o-
CYAPCTBO-OTBETHUK MO oIt yacTH oOpallaeTces K npere-
HeHTHOH npakTke OblRiefi KoMuccun 1o rpasam 4esoBeka,
KOTOpasi He OTpakaeT COBPEMEHHBIX TEHJCHUMA U He MMeeT
MPSIMOTO OTHOIIEHUS K HacTosileMy Jieny. HockoseKy no gaH-
HOMY BOIPOCY NPEUENeHTbl OTCYTCTBYIOT, bonburas Ianara
MOJKET paspelaTh ero o CBOEMY YCMOTPEHHIO.

47, Kak 0TMEYAIOT 3asBUTENN, MOCYAApPCTBO-OTBETYHK TPH
paceMoTpeHnu Jieaa B [lanaTte ¥ B HAUAILHOA CTAlWK TPOM3-
BojicTBa B bonbuiof [lanare yTBepKiaao, 4TO HEJbIO orpa-
HWYCHMS TTPaB 3asiBUTENIEH, O KOTOPOM HIET peyb, SBJSUIOCH
HAKA3AHUE NPECTYIANKA. B TaKoM clyyae He MMEET CMbICHA
MPEYCMATPUBATEL KAKHE-TH00 HCKIIYEHNS U3 OeHCTBUs 00-
X BEJOMCTBCHHBIX TIPABWIT: €CJIM PACCYIKIATh JIOTUYECKH,
TO OOIME BEOMCTBEHHbIC TIPABHIIA HU IIPH Kakux o6Ccros-
TEJABCTBAX HE [OJDKHBI TIPUMEHSITBCS, CKaKeM, K 3aKI0YCH-
HbIM, KOTOPbIE y3Ke OTObUIN 0033aTeABHYIO YaCTh HAKA3AHUS U
MOrM Gbl NOJIIEXKATb YCIOBHO-AOCPOYHOMY OCBOGOXK/IEHHIO,
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MPELEREHTHI BOMbILOW MANATHI EBPONEACKOTO CYAA NO MPABAM YENOBEKA 110 CTPAHAM — YIEHAM COBETA EBPONbI:

HO NPOAOJIKAIOT COREPXKATLCS MO CTPAKE BBHly OnacHoc-
TCH, KOTOPbIE MOT'YT BO3HMKHYTh B Oynymem. OgHako Ha ca-
MOM JieJ1e O0LIHE BEIOMCTBCHHBIC IPABUAA NPUMEHSUINCE W B
Takux cayuasx. CrefosaTensHo, OHK AONYCKAOT AUCKPHMU-
HALMIO 3aKMOYCHHBIX, KOTOPLIX Cy NPUIOBOPUA K JIMILIEHNIO
CBOGO/B! NOXKM3HEHHO ¢ OTOLIBAHUEM HAKA3AHUS B OTIICICHN-
AX NEHUTCHUNUAPHOTO YUPEKICHAS ¢ OTKPHITLIM PEKHMOM CO-
ACPKAHMS TNIOJL CTPAXKEH, N0 CPABHCHUIO C 3AKIHOYCHHBIMM, Ha
KOTOPBIX TAKO# PEXHM HC PACTIPOCTPAHSICTCS, HET HUKAKON
CBA3M MEXK]TY NPABOHADYLICHUEM M HAKA3AHHEM 33 HEIO — OT-
Kd3 B IPELOCTABACHHUN YCIIY! 110 OPraHU3aliuK NPOLE/LYphl HC-
KYCCTBCHHOIO ONIOAOTBOPEHUS JIMLLY, OCYIXKICHHOMY 34 fpe-
CTYIUICHMST B OTHOUICHUM JIETE, MOT Gbl CYUNTATLES JIOIHUYECKU
NOCJICAOBATCILHLIM, OIHAKO OTKAa3 B IIPC/IOCTABJICHUN 3THX
YCIYr BO BCEX CIIydasiX, KPOME UCKIIOYHTEC/ILHBIX, SBJISICTCH
NPOMU3BOJIOM,

48. Tem ne MeHee npy paccMoTpernn gena B Bonbwoi Ma-
JIATe TOCYIAPCTBO-OTBETHHK IVIABHLIM 00Pa3’oM NOAYEPKUBA-
710, 4TO 061LUME BEAOMCTBEHHBIC IPABIIA SIBJISIOTCS HEOOX O/~
MBIM C/ICACTBHEM JIMLICHHS! CBOGOILI: 0TKA3 B NPEJOCTABICHUN
YCRYT O OPraHn3aUMH NPOUERYPbl UCKYCCTBEHHOTO OMIOROT-
BOpeHus! Kpafiie CyGL,eKTHBEH; KPOME TOFQ, OH HE OKAa3blBaeT
HUKAKOIO BIMSHHSL HA PEXUM COLEPXKAHUS B NEHWTEHIMAPHOM
YHUPEXKACHMH, TAK KK HE BiICYET 32 cOB0I HUKAKNX npobiiem,
CBA3AHHBLIX ¢ oBecneueHnem 6e30NaCHOCTH, WM MHBIX 3arpyn-
HEHWH MATEPUANLHOIO MM (DHHAHCOBOTO xapaxkrepa. U3-3a
Toro, yro [lanara we paccmorpena armx ABYX BOIPOCOB, ¢¢
NIOCTAHOBJICHUE HE BbI3bIBACT [J0BEPUSL.

49, Kaparenbnas uessn HAKa3aHMs1, [PEANONAraiomas, yro
PEAM3AUNS 3AKITIOUCHHBIMU OCHOBHBIX NPAaB — JTO HE Mpa-
BUAO, a UCK/mo4eHue, npornsopednt Kousenuun. Hakasanne
B BUAC TIOPEMHOTO 3aK/OUCHUS aBTOMATHUYCCKH aHHYJIUPYyeT
Jniie 1pago Ha csobony. HeoGxogmmocts orpannuenms mo-
ObIX ApYrHX NPaB IOCYAAPCTBO AOMKHO 0BOCHOBATS. 3Hauwmr,
MCXO/IHbIA MYHKT OGILMX BEJIOMCTBEHHBIX NPABHI SIBISIETCS
OLMOOYHBIM, U €0 HAO M3MEHWUTH: OBLUME BEIOMCTBEHHBIE
TpaBnia JOJKHbI IPU3HABATE 34 3AKIIKOYESHHBIMM 1IPaBo 063a-
BOIMTECS! JETEMH, €CIIM TOJIBKO 9TOMY HE IPENSITCTBYIOT Ka-
Kue-nbo cephestble nipuuuHbl. Bes 3Toro nsMenexus oB1me
BE/IOMCTBEHHBIC IPABMIIA HE NO3BOJISIHOT IPOU3BECTH PEATBHON
OLECHKM MHIIMBUYANIbHBIX OOCTOSITRIILCTE KAKIOIO JIeNa; CHa-
HaJla HeoGXOIMMO JI0Ka3aTh, YTO 3a4aTh peGeHKa 6e3 noMouy
MCKYCCTBECHHOIO OTUIOAOTBOPEHHs! GbUIO Obl HEBO3MOXKHO, a
IIOTOM — NOKa3dTh, YTO B JIeNe CYLWUECTBYIOT UCKIFOUATE b~
Hble oGcTostrenbeTBa. Takum 06pasoMm, waHChI noJlyYuTh
PA3peLICHHE HA UCKYCCTBEHHOE OIMJIOJOTBOPEHHE HACTOb-
KO MH3ICPHDL, 4TO ITO MCKIIHOHAET BCSKYH) PEAlIbHYIO OLEHKY
06CTOHTCJII>CTB Kaxknoro KOHKPEeTHOI'o aena, a B pesyabrrare
flenaeT Hen3GeXHbIM BBIBOJ, YTO oTH OOIIME BENOMCTBEHHBIC
NpaBUITa PABHOCHITLHEI GE30TOBOPOYHOMY 3ampeTy npuberaTs
K HCKYCCTBEHHOMY OILTOROTBOPEHUIO.

50. Kak yTBepXKualoT 3asiBuTENH, yciyru, o npejocTrasie-
HUU KOTOPBIX OHM TIPOCST, OOPEMEHSIT FOCYIapCTBO HACTONb-
KO HE3HAUHTE/IBHO (Peb MIET O PA3PELIEHUY YCAYT, KOTOpBIE
NoTpeSYHT MERMMAIBHOTO 1IPaBOBOTO PEryvpoBanmst), 4To
MCIONB30BATE PasiiiIue MEKIY NO3WTHBHLIMK M HEMATHBHEI-
MU 0bsisaTenbeTBaMu Gecniosresno. Eciu y HuX 6b1ta 651 Bos-
MOKHOCTb BbIOOpa, OHM YTBEPXKNAIM Bbl, YTO OTKA3 npeo-
CTABUTD YCITyTH NO OPTAHU3AIUH IPOLELYPhI HCKYCCTBEHHOTO
OTUIOOTBOPEHAS NPENCTABNSET COOOH BMEITATENLCTBO TOCY-
HapcTBa B OCYHISCTBICHHE NMPaBa UMeTh JeTell (HeraTWBHOE
00513aTeNbCTBO). ECIM NMPEenonokuTh, 4To STOT OTKA3 clie-
AYET pacCMaTpyB4Th B KAYECTBE TOUTHBHOIO O0SA3ATENLCTBA,
TO OH TIpEIMNOJIATALT, YTO LENBLK THIIEHUS CBOGOIBL! M OBIIMX
BEJIOMCTBCHHBIX MPaBUJ SIBIAETCA HAKa3aThb TPECTYNHHMKA,
CHTIATE JIMLICHHE €TO OCHOBHBIX NMPaB (B TOM YHCJIE NpaBa
UMETB fieTell) BO BPeMs HAXOXJICHUS MO CTPAXEH YacThio
9TOro Hakasauust. Ecnu OMyCTHTB, YTO 3aKMIOUEHHBIA, co-
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Xparsisi BO BpeMsi OTOBIBAHMSI HAKA3AHUSl CBOM NPABA, rapaH-
THpyemble KoupeHimeit, Beero simiun obpataeres ¢ npochioit
paspeLluTh emy [poLeHypy, 06eryalouy) oCyLecTBICHHE
OIHOTO M3 3TUX NPAB, TO TaKasi NPOCHOA [I0JIXKHA paccMaTpy-
BATBCS B KOHTCKCTE HErATUBHbLIX 00513ATENILCTB rOCYIapeTBa.
Haxe ecin cephezHoe 06PEMEHERHE IOCYAAPCTBA U MOMKHO
PacCMaTpuBaTL B KOHTEKCTE Cro O3UTUBHBIX 00513aTeNLCTB, Y
HETO ABHO HET HUKAKMX TAKOIO POfiA 00513aTC/ILCTB, M Focyaap-
CTBO-OTBETYMK HE YTBEPIKJAET OOPATHOTO: 3ASBUTEN B3SUN
Obl Ha ceOsi 10GbIe pacxodpl, ¥ B 3TOM Cl1yJae He BO3HUKIIO Obl
HUKAKKX 1pobiieM, CBA3aHHRIX ¢ oBecreucHueM 6e30macHoc-
TH, 32 HCKJHOYECHHEM NPOG/IeMbL [IONYCKa B NEHNUTEHLMAPHOE
YUPCKACHUE NTOCEeTUTEN — Ka}-uuma"rypa KOTOpOro Obu1a Obl
COrIacoBana — [yist TOro 4robbi 3a6path 0Gpa3LbI CNEPMbIL.

51. Yro xacaercst croBoas! coBCTBEHNOTO YCMOTPEHUS IO~
CYRApCTBA, NOJNEKAWEA TIPUMEHEHNUIO B HACTOSILIEM JICTIE, 1
TEHACHLMH, COMACHO KOTOPO# 3aKJIHYEHHLIM BCE Yalle pas-
PEUIAIOT BUIETHLCSE CO CBOMMM CYNPYI'aMmH, 3asIBUTE/IM OTMe-
HaroT, ¥To MX npockba Menee obpemMenuTesbha. OTCyTCTBHE
KOHCEHCYCA OTHOCHTE/ILHO NPEOCTABICHUS YCAYT 110 Opra-
HU3ALMK NPOLELYPb! HCKYCCTBEHHOIO OMUIOOTBOPEHNs 06T-
SACHSIETCS1, O UX MHEHUIO, TEM, UTO B CTpaHax, rpe CBMIaHus
MY3a M CyNpyr¥ He HAXOMSTCS 0]} 3aNPEeTOM, B TAKNX ycily-
rax Her HeobxopumocTyu. Esponeiicknii Cyn He mMoxer orpa-
HUUTLCS CCLUIKOM Ha CBOBOJlY YCMOTPEHHMSI, KOTOPYHO, KaK OH
noJjiaraer, caenyer NpU3HATL 3a r‘ocynapm‘BoM B HACTOMEM
nene. Hanpotus, 0Tka3, 0 KOTOPOM MIET peub, OCHOBLIBANCS
Ha OOLIMX BCJOMCTBEHHLIX NPABHJIAX, KOTOPBIE HM pasy He
OBLIM NIPEAMETOM MAPJIAMEHTCKOIO PACCMOTPEHMS], H HE JAeT
BOBMOKHOCTH MO-HACTOSILIEMY PACCMOTPETh HA HALMOHAIb-
HOM YPOBHE BONPOC O COPA3MEPHOCTH NPUHUMAEMBIX MEp! B
TaKMX oBCTOsTENLCTBAX CBOGOA COBCTBEHHOIO yCMOTPEHMS
FOCYHapeTBa He MOXeT Mrpath HMKakol poaun. Ckopee, Cyn
HOJDKEH NOCTABUTHL CE0S HA MECTO HALMOHANLHBIX BJIACTEN U
CaM ONPE/ie/IMTh, [7Ie HAXOMMTCA TOUKA PABHOBECUS MHTEpE-
COB, O KOTOPbIX HIET peyb.

52. Yro KacaeTcst CymecTBeHHbIX COOBPasKeHHi, KOTODbIMH
NIOJKEH ObITh ONPAB/AH OTKA3 B NPEAOCTABIEHUM YCIYr No
OpraHM3allKM NPOUCAYPbl HCKYCCTBEHHOIO OIVIOAOTBOPEHMSI,
SASIBUTENIM YTBEPXKAAIOT, YTO HH OBLIME BEOMCTBEHHbIE Npa-
BWIA, HY VX NIPUMEHEHHE B MX [IeJIE He ObLIM aACKBATHbBIMMU.

53. [To cooBpaskeHnsaM, M3N0KEHHBIM BbILIE, KapaTelbHas
LEJIbL HAKA3aHMS HE SIBASCTCS HU ﬂ()CJIC}J,()Ba'l‘eJIbHOlU/l, HH JIOI'Y-
HOM. Y70 KacaeTest I0BOAA, 4TO HEBO3MOXKHOCThL UMETh ACTei
ABASETCS NPSIMBIM CAEACTBUEM JIMLIEHUSE CBOBO/bI, 33sBUTEH
YTBEPXKAIM BBIWIE, 4TO UX NPOCh0A OGPEMEHUT rOCYIapCTBO
JIMHIL HE3HAYMTEBHO.

54. Coymanbnpie hakropbl (MHTCPEChl PEOEHKA, poamsLLe-
rocsi B PUKTHBHOM Gpake, H UATEPeChl 0GLIECTBA), KOTOpbIE,
KaK 3asBJISET FOCYIAPCTBO-OTBETHHUK, JIEKAT B OCHOBE OBLINX
BCIOMCTBCHHBIX MPABUA, B NMYHKTE 2 cratey 8 KoHBeHUMH He
paceMaTpuBaioTest. [1oHsaTHE OOGLIECTBEHHBIX HHTEPECOB GO-
jiee obIIero XapakTepa HesiCHO M HEJOCTATOUHO JeTKO onpe-
HeneHo. B moGoMm criyuae, HeT HUKaKMX JIOKA3aTeBCTB, 4TO
npejocTasnerye TpeGyeMbiX ycayr NOgopseT NoBepUe 0o1e-
CTBa K MeHMTeHUMApHOW cucTeMe. [lpeinonoxkenne o Towm,
9TO K MPENOCTABNCHHUIO YCJIYT, O KOTOPBIX MIET peyb, UMEIOT
OTHOUIIEHUE MHTEPEChl peGeHKa, SIBISICTCS OCKOPOHTEITLHBIM,
HEYMECTHBIM, HEYOENUTENEHEIM K OTHACT NaTepPHATM3IMOM:
PACCYKIEHUS O TOM, KOMY CHEYET CTaTh POAUTENSAMHY, a KTO
HOIKEH NOSIBUTLCS HA CBET, MOTYT 3aBECTH CIIMIUKOM JIAIEKO
(eM. cTateio: Helen Codd. Regulating Reproduction: Prisoners’
Families, Artificial Insemination and Human Rights. European
Human Rights Law Review 1. 2006 [3aen Kooo. Perympo-
BAHUE JETOPOKICHUS: CeMbH 3aKITIOUEHHDBIX, HCKYCCTBEHHOE
OMJIOIOTBOPEHHE ¥ NPABa YenoBeKka // ZKypHai eBponefickoro
paBa B chepe npas denoseka. 2006. Ne 1]; 910 nporrsopeuur
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4TO BOCTNTAHUE PEOEHKA B HETIOJIHOM CEMbE 00S3ATCIILHO NPO-
TUBOPEYUT €I0 MHTEPECAM, HEYOeaUTENLHO ¥ OCKOPOUTCIILHO,
@ CChIIATLCS B ONPABAAHNE HA MHTEPECH! peOCHKA JIMLEMEPHO,
TaK K&K 3T0 IPENOIAraeT, YTo eIMHCTBCHHBINA Cloco0 3aum-
TUTEL MHTEPECH] PeOeHKa — 3TO CAENATD TAK, YTO6LI OH HUKOITIA
HE NOSBUIICH Ha cBeT. Kpome Toro, 911 JOBOALI OCKOPOUTE/1LHDI
DJIst POAMTEJICH-OMHOYEK M MI[YT BPa3pes ¢ TEHJEHLIMEN, CKila-
ALIBAIOIECHCA B PAMKAX HALMOHANLHON NPABOBOH CHCTEMBL, B
CHILYy KOTOPO# CCBUIKM Ha HUX BCE PEXKC U PEXKE BCTPEHAIOTCS
B PEUICHUSIX N0 APYTUM [IC/1aM, KACAIOLUMMCS UCKYCCTBEHHOIO
OIUIONOTBOPCHHUS JIML, HAXOAAIMXCS HA cBoBoe (peliechue no
neny «P. nporus Biaga» [R. v. Blood], Exenepenshoe 06o3pe-
nue cynebnnix axros WLR 3a 1997 rog. Tom 2, ¢. 806, a Tak-
xe 3akon «O0 OINOROTBOPEHNHU W SMEPUOJIOrUN YeIoBeKa (B
cityuae cMepty OTUa) » [Human Fertilisation and Embryology
(Deceased Fathers) Act] 2003 roga). Ha camom pene 91o Tpe-
Oyer OT OTHA HAY MATEPH JOKA3ATh, YTO OHM MOIJIM Gbl ObLITH
XOPOLIMMI POAMTENSAMHU (B TOM HHCAE H B (DUHAHCOBOM OTHO-
wiennn). B mobom cilyyae, Ha HALMOHAILHOM YPOBHE [IPABOM
NIPUHUMATDL PEIEHUE 00 OTUIOHOTBOPEHHM YEJIOBEKA HANEICHO
YNPABICHNE 10 BOAPOCAM OIUIONOTBOPEHMST M 3MOPHOJIOTHI
uenoseka [Human Fertilisation and Embryology Authority],
¥ MMEHHO OHO HoJKed OblN peiuaTth BONPOC O NPHIOIHOCTH
3a51BUTEJIEH K UCKYCCTBEHHOMY OIUI0[10TBOPEHHIO.

55. Paccyxpast 0 TOM, KaK OGHLIME BE/IOMCTBEHHLIE NpaBuia
NPpUMCHSUIMCL B UX JIEJ1€, 3asBUTCIIN NOJUECPKHUBAIOT, YTO OT-
K43 B NPEAOCTABICHUN UM YCJIYT' TI0 OPraHu3alim NpoLetyphbl
MCKYCCTBEHHOIO OIJIOAOTBOPEHUS! CBOJMT HA HET HX IIPABO CO-
3/1aBaTh CeMblO (YUHTBIBASI HAKA3AHUE, HA3HAUCHHOE NEPBOMY
3a5BMTEII0, M BO3PACT BTOPOI 3asBUTENbHUIL!). OHU ocniapu-
BAIOT BLIBOJ MMHMCTPA BHYTPEHHUX [EN O HENOCTATOMHOCTH
(prHAHCOBOrO OOECTIEYEHMSI JIFOOOr0 3a4aTOr0 peBeHKa: BTopasi
3aSBUTEITLHULA HE 3aBHCUT OT COLMAJILHBIX BBIIAT (€1 puHa-
IWIEXKHT MUMYILECTBO CTOMMOCTBIO B 200 Thicsty yHTOB CTep-
JIMHTOB, 1 OHA NOCEUIAET KYPChl MOATOTOBKH QiBOKATOR; NOCIIE
TOT0, KaK el BLIIALY T IMIJIOM, OH& CMOXKET NOJAY4aTh FOHOpap
B paszmepe 30 ynros crepiuuror B vac). Hecnipasenauso ro-
BOPUTH, YTO UX B3aMMOOTHOLLEHMS HE MPOLIN NPOBEPKH HA
NPOYHOCTD. YCTOMYMBOCTD JIHOObIX OTHOLIEHHMI (C 3aKNI0YeH-
HbIM WJIH ¢ NHO0BIM ApyIrumm ‘-leJlOBQKOM) — HNOHSTUE HEONpe-
ACNEHHOE, U HET HUKAKOM CBA3M MEXIY JIMUICHNEM CBOOObLI
Y NPEKPALICHUEM TAaKMX OTHOLUECHHUH; B CAMOM JeJie, OT TOro,
YTO NEPBbIH 3aBUTEIb JIMILIUIICS CBOOO/IBL, MX OTHOLUECHUS HE
CTA/IM MEHEE NPOYHBIMU. B ro0oM ciyvae, nociaeiHui apry-
MEHT BBOANT B 3a0/1yKAEHUE, TAK KAK OH MOXET NPUBECTH K
ABTOMATHYIECKOMY OTKJIOHEHUIO NIOOLIX XO[ATalCTB O npejo-
CTABJIEHHM YCIYT MO OPraHn3aluy NPoUelypbl HCKYCCTBEHHO-
ro OIVIOJOTBOPEHMUS, KOTOpPbIC (188,07 NOJIaHbl 3aKJKYEHHLIMHU,
NPUTOBOPEHHBIM K JUTMTEIIBHBIM CPOKAM JIMIICHHST CBOGOJIBL.
YTBepKIeHne, UTO MEPBLIA 3asiBUTENL OYIIET OTCYTCTBOBATE B
NEPBLIe TOABI 3KNU3HH POANBLIETOCH pebeHKa, TAKKe SBJISICTCS
HECTIPABE/IJIMBLIM 1 YIEPOHBIM ¢ TOUKY 3PEHUS! JIOTUKH: JITTH-
TEJILHOE OTCYTCTBHE SIBIISIETCSt HEOOXOAMMBIM YCIIOBMEM JITSt
MIOHaYM XOaTaACTBa O IIPENOCTABICHHM 3aTpeGOBAHHBIX YC-
JIYT, HO B TO K€ BPEMSI UMEHHO H3-32 9TOr0 TAK0e XOHaTalCTBO
MOXKET ObITb OTKJIOHEHO (YUWTBLIBas GYAYWIYIO PasiyKy OTHa
HJTH MaTepH, OTOBIBAKOILMX HAKA3aHUE B MECTAX JIUILICHNS CBO-
Gofsl, 1 Moboro 3avaroro peberka). HeT HUKAaKoTo cMblcia B
TOM, 9TO OpaK 3asBrTENeH ObUI MPHM3HAH OJJHUM U3 JIEMEHTOB
MCINPABJIeHAs IPECTYITHIWKA M ObI1 MOJIEPXKAH CUCTEMOMH, B OT-
JIFYe OT UX NPaBa UMeTh IeTel.

56. Hakonen, naxe ecau o010ye BEJOMCTBEHHBIC MPABIITA U
MOXKHO ObIIO Obl MIPUMEHUTL K TIEPBOMY 3asiBUTENH) — XOTS
B HACTOSILIEM JIeJIe 9TO GbUIO GBI HEOGOCHOBAHHO, — TO HTO-
IO HeJL3s CKa3aTh O BTOPOH 3asBUTENBHHULE, KOTOpast cefiyac
HaxoJTest Ha cBoGofe. DTOro He NPUHSITM BO BHAMAHWE HH
AnesuroHHbIi CYlI, HU FOCYIapCTBO-OTBETYHK, HU [lasiaTa
Esponeiickoro Cypa. ITepponauajbHO BTOpasi 3asiBUTEILHULA
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YTBEPXKIAIIA, YTO, MOCKOJLKY OHA HE SIBJSICTCS 3aKIHOUEHHOM,
o01HE BEROMCTBEHHBIE ITPABHJIA K HEH HE [IPUMEHUMBI, W 1103-
TOMY HUKAKKE AHAJIOTMYHLIC TIPaBa JAPYryux Nl HE MOI'YT 10-
MUHUPOBATL HAJL €¢ NipaBaMu. TeM He MEHEE NPY pACCMOTPEHUN
nena B Bonbwioit [Tanare ona npusznana, 4o ee nojoKeHKRe He-
JIb351 pACCMATPUBATD B NOJAHOW M30JIALMN OT NOJIOKCHUS Nep-
BOI'O 3aSIBUTEJISL M YTO €€ MpaBa HE MOI'YT NPEBAIMPOBATH HAJ
BCEMM OCT@JILHBIMH NIPABAMU: OJHAKO OHA YyTBEPIKAAIA, UTO Y
HEE JJOJDKHO ObITh MPABO MMETh AETEN OT CBOCI'O MYXa, eCJiu
TOJBLKO 9TOMY HE BOCHPENATCTBYIOT KAKUE-TO HCKIHOUYUTE -
Hble 0OCTOsITENLCTBA (HAMPUMED, eciiu oTel Obul Gbl IPU3HAH
BUHOBHBIM B yOuiicTBe pebeHka). TeM He MeHee OHa HE MOXKeT
ITOrO CHe/aTh M3-3a HCYOCHUTEILHBIX OOIMX BEIOMCTBEH-
HBIX [PABHJ, UMEIOIMX Xapakrep Ge30roBOpoUHOro 3anpera,
KOTODBIE JAYKE B MEHBLIEH CTEMEHU OTHOCSITCS K JIMLAM, Ha-
XOOALMMCST Ha cBOGOJIE, TaKUM, KaK OHA. AHHYJIMPOBAHHE €€
TpaB, NPeLYCMOTPEHHbIX CTaTheit § KoHBeHmK, JO/KHO ObITh
ONpaBJaHo 0COGEHHO BECKUMU COOOPAsKEHUSIMU.

2. Mo nogody cmameu 12 KoHeeHyuu

57. llpn paccmoTpeHun aena 8 Ianare sassuresnn jonyc-
KA1, 4TO BbIBOJ 00 OTCYTCTBHMH B [ic/Ie HADYILEHUS CTATLH 8
KOHBEHLMH HPUBEJET K QHANIOIUUYHOMY BbIBOJY OTHOCHTEILHO
crarby 12 Konsenuuy. Tem He MEHee NPY PACCMOTPEHUHM JIeia
B Bounkwioit [lanaTe 3asiBUTe/ M rOBOPHIIN, YTO YTBEPXKACHUS! O
NPEANOIAraeMOM HapyIUeHUH TpeboBanmii cratbu 8§ KoHseH-
uuy 1 rpedoBanui cratbn |2 KOHBEHUMH ~— 3TO [ABE pasHbIC
Kan00bl, M MCXOJIS U3 ITOTO OHM M JO/DKHDI PacCMaTpHUBaTh-
csl.

C. JloBoAabl rocyRApCTBA-0TBETHHKA, U3NOKEHHDIE B E10
npeacragneHusx bonbwoit Manave

1. Mo noeody crmameu 8 KoHeeHyuu

58. 'ocynapeTBO-OTBETUMK CCHIAAETCSI HA NMOCTAHOBNEHUE
HManarsr Esponeitickoro Cyia no HacTosiLeMy ety 1 onipaer-
€5l HA COOOPAKEHUSL, COJACPIKALMECT B 9TOM NOCTAHOBJICHNMY,
a TaKKe B pellieHn AnesusiudoHHoro cyia. Focynaperso-or-
BETYMK YTBEPXKHAAET, YTO NO ey TpeGoBanus craten § Koh-
BEHLMY HAPYLIEHB] HE ObIIM.

[anara noarBepinna «yCTOSIBIUMIACS NPHHUMI, COMJIAC-
HO KOTOPOMY 3aKJIHOYEHHbLIC NPONOJKAIOT ONL30BATHCH BCE-
MM T1paBamy, rapanTupyeMoiMy Konsenuueit, KpoMe npasa Ha
cBo0O/Y, B TOM 4MCIE M MPABOM HA YBAXECHUE CBOEH JIMYHOM
1 cemeinoi xxun3nu (nocradosnenne bonbwon Tanats! Erpo-
nevickoro Cyna no geny «Xéper nporue Coepnnennoro Kopo-
negctBa (Ne 2)» [Hirst v the United Kingdom (no. 2)], xano6a
Ne 74025/01, C6opHUR nocTaroBIeHAN U petennii Esporteii-
ckoro Cyna no npasaMm denoseka ECHR 2005 — ...). TeM He
Meree TlajaTa Takske NMpU3HAIA, YTO JMLICHUE CBOOOMBI He-
H30EKHO U 00S3aTeNIbHO TOJIPa3syMeBaeT HEKOTOPoe Orpanu-
YyeHue 1pas JMyHocTH. Kpome toro, [lanata npusnana, 4ro
B HACTOSIILEM J[iej1e pedb WIET O BbITOJHEHHU MO3UTHBHOTO
00513aTeJIbCTBA, KOTOPOE MPEINoNaracT HaIMYHe y Tocynap-
CTBA-OTBETUNKA HIMPOKOH CBOOONBL! YCMOTPEHUSI, U 4TO TIpH
ITOUCKE OBLIETO PABHOBECUS MEXKITY YACTHBIMH U ITyOIMYHBIMHA
HHTEpECAaMH, KOTOporo TpefyeTcs [JoCTHYb, NMPaBOMEPHBIMU
OOILECTBEHHBIMM LEJISIMHU SIBJISTFOTCS, C OJJHO CTOPOHBI, TOKIE-
prKaHue J0BepHs 00ILECTBA K CHCTEME YTONOBHOIO IIpaBoCy-
JWs1, & € IPYTOf CTOPOHBL, HHTEPECHI MIOO0T0 3a44TOr0 pebeH-
Ka, a CIIeIOBATEIIBHO, ¥ Beero odwecTsa. O0LMe paBunia n ee
MpAMEHEHAE B JieNe 3asBUTeIIEH HEe SBISIFOTCS HECOPAa3sMEpHbI-
MM 9THM TEJIsIM.

59. Ilocradosnenne Tlamatel Esponefickoro Cyja nmo Ha-
CTOSIIEMY JIeJly COITIacyeTcst ¢ MNpPEUEACHTHON IPakTHKOM
Cyna (B 4acTHOCTH, ¢ NOCTaHOBJEHHeM Epponetickoro Cyna
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or 21 cespans 1975 r. no peny «osbpep nporns CocpuHeH-
noro Koposnescrsay [Golder v. the United Kingdom), cepus
«A», N 18, § 45) u ¢ npeuegenrnoil npakruxoit Komuccun
110 NIpaBaM YEJIOBEKd (HA KOTOPYHO CChIIANCS ATNCIUTALMOHHBIN
CYR B ynomsinyToM Bhiie fiesie «P (Memiop) nportis MUHHC-
Tpa4 BHYTPEHHMX Ji€J», — CM. BBILE, MYHKT 24 HACTOSILLErO
nocranosicHust). Kpome Toro, nocranosneune Tlanartnl 1o
HACTOSIIEMY [CAY M pelieHue AneanaiyoHHOro cyaa no yno-
MsAHYTOMY Bbilie ety «P (Mejulop) NpOTHB MHHUCTPA BHYT-
PEHHHX fie/» He npoTuBopeyar apyr apyry. Hakonen, nocra-
HoBJIeHHE TTanarsl OTpaXKaeT COOOPAKEHUS!, ONPAB/LIBAIOLINC
KOHIENIUIO ¥ €€ NTPUMEHEHIE B HACTOSILEM fleJle, HA KOTOpbIe
CCBUIANCS. ANEJISIGMOHHBIN CY),

60. [lanee, rocyapeTBo-0TBeTYHK YTBCPKIACT, YTO 00LIHe
BEJOMCTBEHHbIE NPABUIIA COOTRETCTBYIOT KOHBEHUMN.

B 061X BEROMCTBCHHBIX NPaBUIAX peub uier He o 6e30ro-
BOPOYHOM 34MpeTe, a O BO3MOXHOCTH PACCMOTPETH KAXKI0E
AENO 1O CYILECTBY, IPUHAMAd IPU 3TOM BO BHUMAHUE NIPUHLIU-
nbl Koneenuuu. CratucTnka nokassigaer, yro obCTosTense-
TBA K&XJ0I0 KOHKPETHOIO AeNa, AeHCTBUTENILHO, OLEHMBA-
JIMCh Ha MHIMBUMIYAILHON oCHOBe: ¢ 1996 roga 6u110 nogaHo
28 xogaTaiicTB O NPEAOCTABNEHUN YCIYT 110 OPraHU3aLUK NPo-
UElypbl MCKYCCTBEHHOTO OINIOROTBOPEHUs], no 12 U3 HuX no-
HABLUME MX JIMLE 335BHIN O CBOEM HEXENAHUHM A0OUBATLCS MX
PACCMOTPEHNs, OQHO OLLIO OTO3BAHO, TAK KaK CTOPOHBLI Npe-
KPaTH/Y CBOM OTHOLIEHMS, B OIHOM CJlyuae K JIMily ObLIo npy-
MEHEHO YCJIOBHO-JOCPOUHOE 0CBOGOXKNEHHE, a 2 XojaTaicTsa
eule He paccMorpeHnl. M3 ocrasimxcst 12 xoparaficts Tpu
ObUIH YIOBNETBOPEHBL, & JEBSITH — OTKJIOHEHBL.

OCwye npasuia SIBISKTCS ONPABAAHHBLIMK, €CIU HCXOAUTE
W3 TPEeX NPUHIMIOB. yTpaTd BO3MOXHOCTU MMETh jleTell —
9TO HEOTLEMJIEMAs! YacThb JMIICHUS] CBOGOBI M 0BLINHOE Clie)l-
CTBHEC NOMELICHMS JIMUA B IEHUTEHIMAPHOE YUPEXK/IEHHE; ROBE-
pre OOWECTBA K MEHUTEHUMAPHOU cHcteMe OyjieT NojIopBaHo,
€CJIM CBECTU HA HET KapaTelbHbIe U NMPOhUIARTHUECKUE dJie-
MCHTbI HAKa3aHUSl, NPEAOCTABUB 3AK/IHOUCHHBIM BO3MOYXHOCTh
3a4atTh J€TeH (B 5TOM KOHTEKCTE MMEKOT 3HAYEHHE XapakTep !
CTeNeHb TSDKECTH COBEPLIEHHOTO MPECTYNACHNS); Hen3GexXHOe
OTCYTCTBHE O[HOIO M3 POAMTENCH, B TOM YHCAE (PMHAHCOBOMU 1
WHOM NOQEP>KKH C €r0 CTOPOHD, B TEYEHHUE IIUTENRHOTO Bpe-
MEHH 6)’}16’1‘ UMETHh HEI'aTHUBHBIC ITOC/IC/ICTBUSI IO OTHOWECHUIO K
pebeHky 1 OGUIECTBY B LEJOM. DTOT NOC/IEAHNIA MOMEHT fei-
CTBUTE/IbHO COXEH W NIPOTUBOpeumB. OH OOBSICHSET NPUUMHBI,
110 KOTOPbIM BAACTH FOCYHAPCTBA HAXOMSITCS B 1Y YILIEH [I03UIHK
15 TOIO, 9TOGbI NPOU3BOANTDL TAKY1O OLEHKY. Co CTOPOHBI I'0-
cynapersa 6b110 Obl JIOTMUHBIM PacCMATPUBATL HOCNEICTBUS 110
OTHOLIEHMIO K KAKIOMY 3a4aToMmy peBeHKy, Tak 4To OfHOU u3
U,GJICIZ 06]llMX BEAOMCTBEHHbLIX IIPABUJI ABJISICTCS Or'paHu4YeHne
NPEJOCTABJIEHHST YCIYT IO OPraHU3alMK MPOUEIYPbl UCKYCCT-
BEHHOIO OMJIOOTBOPEHUS TEM, KTO MOI' Obl C PA3yMHBIMH OCHO-
BAHMSIMK CUMTATh, YTO ITOC/IE BBIXOMA Ha CBOOOY OHU OKAXYT-
¢l B CTaOMIILHOM CEMEHHOM OKPYKEHHM M CMOTYT BBITIOJIHSATD
pomnTesibcKre dyHKuud. [JefcTBITENBHO, TOCYRAPCTBO 06s13a-
HO 00eCTIeUnTE 3(hheKTHBHYIO 3alLMTY JeTell ¥ rapaHTHPOBATE
MX MOPAJIEHOE H MaTepUAIbHOE GIIArOCOCTOSIHIUE.

61. CoOTBETCTBEHHO, HCXONHBIH NYHKT OOUMX BEJIOMCTBEH-
HBIX TIPABHIT — $TO BOZMOXKHOCTD MOJb30BATHCS YCIYTaMH M0
Opranu3alyyu MPOHEHypPs! UCKYCCTBEHHOIO OIUIONOTBOPEHHS
JIMLIG B UCKITIOYATENBHEIX OOCTOATENLCTBAX, B YACTHOCTH, B
Cllyyasx, KOrga OTKa3 NPeOCTABHTE TAKUE YCJIYIH CHENaeT Co-
3IaHHE CEMBH a0COMOTHO HEBO3MOSKHBIM; TOCHIE STOTO BIIACTH
HPUMYT BO BHUMAHHKE 7 [Ipyrue (hakTopbl, B CHIY KOTOPHIX T4
WITH WHAS CHTYaUUst MOXKET ObITh TIPU3HAHA NCKIIFOYUTEITHLHOM,
Io MHEHMIO FOCYNAPCTBA-OTBETYMKY, HTOT MCXOIHBIA ITyHKT
SIBJIsIeTCST OGOCHOBaHHBIM. Hepeko 0TKa3 B NpeocTaBieHuu
YCIYr MO OpraHuM3aluy TPOUE/yphl MCKYCCTBEHHOTO OILIO-
NOTBOPEHMS He 3aTpArvBaeT NpaB, KOTOPbIE TapaHTHPYOTCS
crareedl 8 KonpeHumu. HanpuMep, ecliu peds MIET O 3a9aTHH

pebeHKa, B )KU3HKM KOTOPOrO OTCL, HE MOXET TN0-HACTOSLLEMY
YUACTBOBATE BCJIEACTBUE TOI'Q, YTO OH OTOLIBACT HAKA3aHUE B
BUJIC JIMLICHUSE CROBOJIbLI, IPOCTO NPABO MMETH AIETEN HE OTHO-
CUTCH K I1paBaM, KOTopble oxpansiioTcs Kongenumeir. VIckio-
YEHUE COCTABIISIIOT JIMLLL HEOOLIYHbBIC OOCTOSTCALCTBA, KOIMA
H3-33 JUINTENILHOCTHU NPeObIBaHNs B NEHHTCHIMAPHOM YUpexK-
JICHUM 3aKJIFOYCHHBIA HE CMOXKET MMCTb JACTCH NOCJIE BhIXOAa
Ha CBOOO/ly, €CIIM Y Hero He OyaeT BO3MOKHOCTU NPUGErHyTh
K MCKYCCTBEHHOMY OIJION0TBOPEHUIO BO BPEMSt OTOLIBAHHSI Ha-
Kasanust. I'oCyaapcTBO-0TRETYNK NPUSHAET, YTO HCNpaBncHue
NPCCTYNHUKA SABJISICTCH OCHOBOIOJIArAlOUIUM U BaXXKHBLIM acnek-
TOM OTOBITUSI HAKA3AHMS, OJJHAKO YTBEPXKAACT, YTO B OOUMX
BEOMCTBEHHALIX NPABUJIAX YYTEHB] BCE 3HAUMMbIE (DAKTOPLI.

62. KpoMme TOro, B HACTOSILLEM JieJie 00UIME BEJOMCTBEHHBIE
[PABU/IA IPHUMEHSUIUCL KOPPEKTHO, OCKOJLKY BIACTH onpeje-
JIMJIH BCE 3HAUYMMBIE 00CTOSITENLCTBA U JOOMIHCE COBIIIOIEHUS
CHPABENJIMBOIO PABHOBECUS MEX/Y NMPOTHBOPEHALIMMU APYT
Apyry nHrepecamu. OTCYTCTBUE Y 3aABUTENICH BOZMOXKHOCTH
3auaTh pebeHKa, He npuberas K UCKyCCTBEHHOMY OIUTONOTBO-
PEHUIO, MEPEBELINBACTCH COOOPAKEHUAMH, KOTOPLIE [PUBEI
MMHHMCTP BHYTPEHHMX [I€JI: OTCYTCTBHUE YCTAHOBUBILMXCS OT-
HOILEHNUIT; ANUTENIBHOE OTCYTCTBUE MIEPBOrO 3aBUTEJISI B XKU3-
HM JIH000r0 3a4aroro pebeHKa; HelOCTaTOYHOE MATEPUATILHOE
ofecneveHue pebeHKa M HElOCTATOYHAST COMMAJIbHAS NOjIe-
P’KKa BTOPOA 3asiBUTENILHMUBI; 4 TAKKe npasoMepnast obec-
MOKOEHHOCTL OBIUECTBA TEM, YTO KApaTesbHble U npodunak-
THYECKUE 3IEMEHThI HAKa3anus OYIyT CBE[EHb! HA HET, €Cliu
NepBblit 3asiBUTENL (KOTOPLIA ObIN OCYIKAEH 34 NPECTYIICHHUE
TIPOTHB JIMUHOCTH) NMOJIYHUT BOSMOXKHOCTb ¢TaTh oTiom. Cpe-
AN NPOYHUX MHTEPECOB ObUIM NPUHSITLI BO BHUMAHUE MHTEPE-
Chl BTOPOH 3asiBUTENILHULLI, B TOM YHUCIE €€ XKeJIaHUe UMETH
pebeHKa OT epBOTo 3asiBUTEIST: TEM HE MCHEE €€ NOMOXEHUE
CBSA3AHO C MOJIOXKEHHUEM NIEPBOro 3as8BUTEN U, €N Obl €€ UH-
TEPEChl UMEJTH PELUAIONIEE 3HAUYEHUE, FOCYapPCTBO HE UMEJIO
Ob1 BOOOILIE HUKAKOH CBOOObI 1eHCTBIIA.

63. HakoHel, rocynapcTBO-OTBETHHK YTBEPX/IALT, YTO eMy
CHENYET NPEJOCTABUT LIMPOKYIO CBOOOLY YCMOTPEHUS, TaK Kak
B HACTOSHIEM jleNle OT ToCyJapeTsa, No-BUAMMOMY, Tpebyercs
TIPUHSITh AKTHBHBIC MEPbI /151 TOTO, YTOOb! CIIaUTh HEU3GeK-
HbIE B JILOOOM [IPyroM cllyyae NOCAENCTBUS JIMLICHUS CBOGO b
M NOMOYbL CTOPOHAM 3a4yaTh pebeHka. ITU Mephl OTHOCHTCS K
TON OONACTH COUMANBHON NMOMMTHKM, B KOTOPOI HEOGXOAMMO
AENATH CIOXKHBIN BLIGOP MEXAY NPABAMM JHMUHOCTH U HY K{AMU
obuiectsa. Kak nosicHsinocs Bbiilie, 00IIHME BEIOMCTBEHHbIC pa-
BWJIA HE [PEANOJIAraroT 6€30r0BOPOYHOIO 3afpeTa; K TOMY XKe
€BPONENCKHME IOCYIAPCTBA HE JOCTUITIM KOHCEHCYCa 110 NIOBO/Y
HEOOXOIMMOCTH NMPENOCTABMSATL 3aKMOYEHHbIM YCIYIH 110 Op-
TaHN3aumu npoueaypbl HCKYCCTBECHHOI'O OI‘IJ'I()JIOTBOPCHMH.

2. Mo noaody cmameu 12 KoHeeHyuu

64. ['ocynapcTBO-0TBETYNK, OCHOBBIBAsChH Ha MOCTAHOBIE-
uuu [Tamater Esponefickoro Cyna no HacTosimueMy neny, yT-
BEP3KJAET, UTO pa3 Mo Jiesly He ObUIO AONYILEHO HapyLIEeHWs
TpeGOBARMN CTaThU 8 ICOHBEHIMH, He GbIIIM HAapYILEHkI N Tpe-
Goanusi ctarey |2 KoHBEHUMM.

D. OueHka obcToATenbCTR AeNA, AaHHan EBponeiickum Cynom C Toukn
3peHua BO3MOKHOTO HapylleHus TpeGoBaHui cTatou 8 KonseHuuu

1. Mo sonpocy o npumeHumocmu cmameu 8 KoreeHyuu k o6¢cmos-
menecmeam Hacmosduwezo dena

65. OrpaHnuenue, 0 KOTOPOM MAET Peub B HACTOSILEM JIeIe,
KACACTEs OTKA3A TPEIOCTABHTE 3ASIBUTENISIM YCIIYTH 110 OPraHu-
3ALHM TIPOLIC/lY pbl HCKYCCTBEHAOTO orvtofgoTBoperust. CTopo-
HBI HE OCTIAPHBAIOT IPAMEHNMOCTD ¢TaThi 8§ KOHBEHLMH, XOTS
npu paccMoTperny fieda B bombmwo# [Tanate rocygaperso-oT-




BETHHMK, NO-BUAMMOMY, NPCANIOIArAIO, YTO B ONPEACACHHBIX
OOCTOSITENLCTBAX CTATLS 8 KOHBEHLMH MOXET U He npume-
HSTLCSI, HANPUMEP, B CJIYHASIX, KOTNA HA3HAYCHHBLT YENOBEKY
CPOK JIMLLICHMS CBOGOMIBI HACTO/LKO BEJMK, YTO HET BOOGLIC
HMKQKOU HA/ICHK]IbI, YTO OH KOFIa-HUOY/Ib «NpUMeT yuacrue» B
KU3HM N1060ro 3a4arToro pebexka, a craths 8 Konsenuun He
rapaHTUPYeT NpaBa UMeTh [IeTCH.

66. Epponeiickuit Cyg nosaraer, 4ro craTthsa 8 Kousenyun
NPUMCHIMA K Ka/lo0aM 3asiBUTENEl, TIOCKOMLKY OTKA3 Npejio-
CTaBMTL UM YCIYTH 1O OPraHM3auuu NPOLECLYPhl MCKYCCTBCH-
HOPO ONVIONOTBOPCHUS 3ATPAIMBAET UX JIMUHYIO U CEMEITHYIO
HKU3Hb, d STH NOHSTUS BKJIIOYAIOT B CeBsl PABO Ha yBaKEHHMe
X PCILICHMS! CTATL TCHETUYECKUMM POIMTENSIMI peGerka (yno-
MAHYTOC BblLe pelicHne KOMUCCHM MO npaBaM 4esioBekd no
neay «E.L.H. u P.B.H. nporus Coegunemioro Koponescreay,
petenne Epponefickoro Cypa no peny «Kanammmkos nporus
Poceun» [Kalashnikov v. Russia], sxanoGa Ne 47095/99, Coop-
HUK NMOCTaHOBEHNNA 1 petueruit EBponeiickoro Cypa no n paBam
geaoseka ECHR 200 1-X1; nocranosnenue Esponeiickoro Cypa
or 29 anpenst 2003 r. no geny «Asnes npotvs YKpanun [Aliev
v. Ukraine], xanoba Ne 41220/98, § 187-189; a rakxe nocra-
Hossieaue Bonbuioti [Tanars: Esponeiickoro Cypa or 10 anpens
2007 r. no geny «sanc npotus CoeguHeHHOro Koponescrsa»
[Evans v. the United Kingdom], xano6a Ne 6339/05, § 71-72).

2. Obwue npuHyuns!, uMewue omHoweHue K Hacmoswemy desny

67. Esponeiicknit Cyn, o6pawaerca YNOMSIHYTOMY BbiLLIE

NOCTAHOBJCHUIO NG ey «XEpeT nporus Coegurentoro Ko-
ponescta (Ne 2)», B KOTOPOM PEYb WIlA O NPUHSTUH 3aKOHa,
OrPAHMUHBAIOLLETO H3GUPATE/bHBIE NPABA 3AKIIHOUCHHBIX

«69. B 210M nene Esponeiickuii Cyn, npexge Bcero, nopg-
HEPKUBACT, UTO OCHOBHASl MACCA 3AKMIOUCHHBIX NPOJOJIKA-
€T NONL30BATECS BCEMN OCHOBHLIMH NIPABAMU M CBOGOMIAMH,
FapaHTNpoBaHHbIMI KoHBenumedt, sa uckmouenueM npasa
Ha CBOOOJY, B CAyYasiX, KOMd HAKA3AHHE B BHAE JMILCHHS
€BOOO/Ib! GbLIO HA3HAYEHO B COOTRETCTBUM C 3UKOHOM H SBHO
noanagaer noj aevicrsye craten 5 Koneenumn. K npuMepy,
C 3AKTIOYCHHBIMM HEJIb3S XKECTOKO 00pALlAThCs, MOjBEp-
FaTh UX GECUCNIOBETHOMY WM YHIDKAIOWEMY [OCTOMHCTRO
HEOBCKA HAKAZAHMIO MM NOMELUIATE B YCNOBMS, HAPYLLAIO-
ume Tpeboanus crarey 3 KoHpeHumMM (CM., B YMcae MHOMHX
ApYrHX UCTOUHHKOB, NocTakosaeHue Esponeitckoro Cyna no
neny «Kanaumnkos nporus Poccrn» [Kalashnikoy v. Russial],
xano6a Ne 47095/99, C6opuux nocranosnenuii u pelueHuii
Esponeiickoro Cyma no npasam wenosexa ECHR 2002-VI:
nocranosnenne Epponefickoro Cyaa o npasaM 4caoBeka 0o
neny «Ban nep Ben nportns Hupepnaunos» (Van der Ven v.
the Netherlands], sxano6a Ne 50901/99, CGopnyk nocranos-
Jennil v pewenwii Esponesickoro Cyna no MPaBaM 4CI0BCKa
ECHR 2003-II); onu no-npesxuemy NOJIL3YIOTCS. TIPABOM H
YBAXEHUE CBOCH CeMeMHOM xu3HM (noctanosaenue Epponeit-
croro Cyna ot 12 nos6pst 2002 r. no peny «[Inockuii npoTuB
Houbtmy [Ploski v. Poland], wanoGa Ne 26761/95; pelleHye
Komuccun no npasam uenosexa ot 8 oxsiops 1982 r. no neny
«X. nporus Coeguuentoro Koponescrsan [X. v. the United
Kingdom], xanoGa Ne 9054/80, C6opruk pewuenmii u nokia-
nos Komuccnu no npasam yenosexa DR, Tom 30, c. 113), npa-
BOM Ha cBOGONly BhIpaxkeHust MHeHUst (nocranosnenue Espo-
nedckoro Cyaa no peny «5IHkoB npotus Bonrapum» [Yankov
v. Bulgaria], xano6a Ne 39084/97, § 126—145, Coopunk
NOCTaROBIEHMA 1 pewuenuit Epponeiickoro Cyaa no npasam
aenoseka ECHR 2003-X11, poknag Komuceun no npasam
uenosexa ot 12 oxrabpa 1983 r. o geny «T. nporus Coeju-
wennoro Koponescrsa» [T, v. the United Kingdom), xano6a

1

Mutatis mutandis {(zar.) — ¢ COOTBETCTBY UMMM HIMEHEHUAMH (pUMCHAHUe PeOaKyui).
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Ne 8231/78, C6opuuk pewiennit ¥ noxnanos Komuccum no
npasam yenoseka DR, Tom 49, ¢. 5, § 44-84), TIPABOM WCIOBE-
NoBaTk CBOIO pesmriio (nocTanosnenne Esponelickoro Cypa
no neny «Ilontopauguil npotne Ykpauusm» [Poltoratskiy v.
Ukraine], xano6a Ne 38812/97, § 167-171, C6opurk noc-
TaHOBNEHH U pelennii Eponetickoro Cygia no npasam ve-
noseka ECHR 2003-V), npasom ra ek MBI HAOCTYI K
YCAYTaM QBOKATA MW K NPABOCYAMIO [INs Lejiel cTaTeu 6
Kousenunn (nocranosnenne Esponeiickoro Cyna oT 28 uions
1984 r. no neny «KemnGenn n denn npotue CoenuHeRHOro
Koponescran [Campbell and Fell v. the United Kingdom],
cepust «Ax», Ne 80; nocranosnenne Esponeiickoro Cyna ot
21 despana 1975 r. no peny «onpep npotus CoeuHeHHo-
ro Koponescrsan [Golder v. the United Kingdom], cepus
«A», Ne 18), npasoM Ha yBakeHMe KOPPECROHEHLUA (noc-
Tanosichue Esponedckoro Cyua or 25 mapra 1983 F. no
neny «Cuiteeep n ipyrue 3assutesn npotie COeaMREHHOrO
Koponeecrsan [Silver and Others v. the United Kingdom],
cepust «An, Ne 61), a TakxKe NMpaBoM Ha BCTYIUIeHME B 6pak
(noxnan Komucenn ot 13 neka6ps 1979 r. no neny «Xefimep
nporus Coepunennoro Koponescrean [Hamer v, the United
Kingdom], xano6a Ne 7114/75, CGopHuk peruennit u joxma-
1o Komuccnn no npasam wenoseka DR, Tom 24, ¢. 5; noknay
Komricenn no npasam uenoseka ot 10 monst 1980 r. no nenay
«[peinep npotns Coeprnenroro KopoJerctean [Draper v.
the United Kingdom], xano6a Ne 8186/78, CBopHuk petre-
HUI 1 fOKNan0B KoMucenn 1o npaBaM welioBeka DR, Tom 24,
¢. 72). ITioGoe orpaHnueHte 3THX UHBIX NPAB JJOJKHO GbITh
ONPABJARBO, JAXKC U C YHYETOM TOTO, 9TO TAKMM ONpPABIaHHEM
BNOJIHE MOTYT CIIY>XUTh COOBPaXKEHUsT GE30MaCHOCTH, B uac-
THOCTH, NPCAYNPEXKNCHUS NPECTYNACHNA U GeCropaaKkos, Ko-
TOPbIC HEMSGEKHO BLITEKAKOT U3 OOCTOSTENLCTB, CBS3AHIbIX
C JMUIERACM CBOGOALI (CM., HANPUMEP, YIIOMSHYTOE Bbilie
nocranosnenue Egponefickoro Cypa no peny «Cunbeep u
npyrue saseutesn nporue CoemHennoro Koponescrsan,
§ 99105, 8 KoTOpPOM CepbEsHOE OrPaHUYCHHUE NPaBa 3aKIO-
HCHHBIX HA TEPEenMcKy ObIIO NPU3SHAHO HapymeHueM TpeGo-
Bannd crarbn 8 KoHsenimu, ofHako NMEPEXBAT OTACHbLHBIX
NACEM, CONICPXKALMX YIPO3bl WM MHBIC CNIOPHBIE YIOMIHA-
HHSL O HEKOTOPBIX Belax, Cy[l cuesl onpaBiaHHbIM B MHTepe-
Cax NPeyNpex/eHNst 6eCIOPARKOB WK MPECTYIERHIT).

70. CnenopatenbHO, HET HUKAKMX COMHEHWI B TOM, 4TO
3UKOUCHHDIA, NPOCTO B CHIY TOTO, YTO OH MO NPUIOBOPY
CyNd OTObIBUET HUKA3AHUE B BUAE JMIIEHUS CBOBOMLL, TULLIA-
€TCH CBOUX TIpaB, rapantnpyembix Kousenuueit. Tam, rne
TONCPUHTHOCTD 1 OJArOXKEIATEBHOE OTHOWEHUE K CaMbIM
PU3HBIM CYXICHHMSIM M B3LJIAAM SIBJSIOTCA NPU3HAHHLIMM
HEPTAMM ACMOKPATHUECKOTO OBIUECTRA, KOHBEHUMOHHAS CHC-
TEMd HE OCTABASET MECTa sl ABTOMATHYECKOrO MMILCHMS
130MPATCABHBIX NPUB HCKIKOUUTENLHO Hi OCHOBAHUH BeLieil,
KOTOPbIC MOTYT OCKOPOHTL OGLLECTBEHHOE MHEHHE.

71. 31OT CTARIAPT TONEPAHTHOCT! HE MELIACT JAEMOKpiL-
THYECKOMY OOLLECTBY NPUHUMATL MEPBI 110 3ALMTE OT ACHC-
TBAM, HANDABICHHBIX HA DPA3PYLUCHUE [PEAYCMOTPEHHBLIX
Konsenime#n npas. Cratss 3 Iporokona Ne | k Kousenuuu,
KOTOpas AaeT “CNOBEKY BO3MOMKHOCTL OKA3LiBaTb BIMSHUME
Hd COCTAB OPI'AHOR 3dKOHONATENLHON BJIACTH, HE UCKJIOUAET,
CIEN0BATEILHO, BO3MOXKHOCTE O PAHMUCHHS M3GMPATEMLHBIX
NpaB “EJIOBEKd, KOTOPbIA, K NPUMEPY, AOTYCTW CEPhE3HOE
3/10yNoTped/IeHHe NONHOMOYMSMM, HAXOHSACL HA FOCYJApC-
TBEHHOM cy:KGe, I YeN0BEKA, TOBEACHNE KOTOPOTO I'PO3KT
NOAOPBATL IIPUHIMI BEPXOBEHCTBA [1PABA MJIH OCHOBLI IEMOK~
parun (CM., HaNPUMEP, YIIOMAHYTOE Bhilue Aeno «X. NpoTHE
Coepunennoro Koponescrsan, xano6a Ne 6573/74, a rakxe,
mutatis mutandis', pewenue Komuceun no npasam uenopexa
or 11 okradps 1979 r. no peny «I° JMmMepseeH U XarenGe-
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ek npotue Hunepnannoe» [Glimmerveen and Hagenbeek v.
the Netherlands), xanoGu1 Ne 8348/78 u 8406/78, CHopuunk
peurennit M aokaanoB Komucenu no mipasam uenoseka DR,
Tom 18, c. 187, B xoTopom Komiceust npru3Hana Henpuem-
NeMbIMH 1Sl IATBHERLIET0 PacCMOTPEHHs M0 CYLECTBY f1Be
XKanoObl HA OTKA3 PA3peLliuTh 3asBUTE/AM, BO3TTIABIABILIMM
3aNPELLEeHHYI0 OPTaHN3ALMIO PACUCTCKOTO 1 KCEHO(OGCKOoTO
TOJIKA, YYaCTBOBATH B BhIOopax). Takas cypoBas Mepa, Kak
JULIERHe H3OUPATESEHBIX NPAB, HE NOJKHA, TeM He MeHee,
NPUMEHSITECSL IETKOBECHO; K TOMY K€ IPUHIMI COPa3MEepHOC-
T TpeGyeT CYLIECTBOBAHUA 3aMETHOM U IOCTATOUHON CBA3H
9TON CAHKIHMH ¢ TIOBEICHUEM YeJIoBeKa U ¢ 0BCTOATeNLCTRA-
MH, B KOTOPBIX OH OKazaics <...>».

68. COOTBCTC'I‘B(‘)HHO, JIM1O, OTOLIBAS HAKA3AHUE B BUIEC Jin-
LIeHus CBOGO/LI, COXpAHSIET 3a cO00W CBOU NIPABA, I'ApAHTHPY-
EMbIC KOI-IISCHuMeﬁ, TaK 4TO nAdoe orpa}mqenue ITUX Npae
JOJIKHO ObIThL ONPABIAHO B KAXIOM KOHKPETHOM cityuae. OHo
MOKET ObITh ONnpasjiaHo, B 4aCTHOCTH, UCXONs "3 QOSI3aTE b-
HBIX W HEM30E€XHBIX NOCHCACTBUA JnieHust CBOGOIH! (ITYHKT
27 nocranosacHus [Tanarsl Esponeiickoro Cyna no Hacros-
memy aety) auto (Kak NPU3HANU 3asBUTEIM NIPU PAcCMOTpe-
HuM geia B Boabioit TTanare) U3 HAIMYUS JOCTATOUYHON CBA3H
MEXY OIPAHMYCHHEM KaKOro-11b0 Npapa 3aK/MOYEHHOro M
o6CTOSITE/LCTBAMY, B KOTOPbIX OH okasancsi. Tem He meHee
OHO HE MOXKeT OCHOBLIBATLCS MCKJIOUUTEJILHO HA BElax, 0c-
KOpGJlil}O]_llMX OGILLCC’I‘BGI-II"IOC MHCHHC.

3.7o 80MNpOCY O HezamueHbiX U/1u No3UMuUeBHbIX obsa3amenscmeax
eocyaapcmea-omeemuna

69. CTopoHs! HE COLNIMCH BO MHEHUSIX O MOBOAY TOFO, sIB-
NSETCS JIM OTKa3 B NPENOCTAaBICHNH TPebyeMbIX yCiyr BMme-
WIATENLCTBOM B CYLLECTBYIOWIEE NPABO 3adBUTEIIEH MMETh
gereil (eciau ero paccMaTpUBAThL B KOHTEKCTE HEraTUBHLIX
00SI3aTeNILCTB FOCYApPCTRA) WM OTKA30M rocyjlapersa npe-
JOCTABUTH TPABO, KOTOPOE paHee He CyLEeCTBOBano (npenno-
JaraeMoe NO3UTHBHOE 00s13aTellbCTBO rocypaperea). IManara
NPHULLIA K BBIBOY, YTO XKanoba 3asBHTelien [Jo/KHa pacemar-
PMBATLCSL € TOUKH 3PERUSE HO3UTHBHOLO 00A3aATENLCTBA.

70. Esponeficknit Cyy HanoMuRaeT: HECMOTPS Ha TO, 4TO
06bekToM craten 8 KOHBEHUMM SBIASETCS UCKITIOUMTENBLHO
3ALMTA YEJI0BEKA OT IPOM3BOJILHONO BMEILIATE/BECTEA B OCY-
WECTBIEHNE ETO TIPAB CO CTOPOHBLI OPrraHOB I'OCYJAPCTBEHHOM
BJIACTH, OHA HE MPOCTO TpeGyeT OT rocyapcTBa BO3NEPXKH-
BATLCSl OT Takoro smewarejasersa. [lomumMo aToro npeumy-
LIECTBEHHO HEMATURHOIO NPEANUCaHUsl, MOTYT CYILECTBOBATh
CHIC Y MOSHMTHEBHBLIC 06;133'1‘e111>C'rBa, HEPA3PbIBHO CBSI3AHHLIC C
S(PEKTUBHBIM YBAXKEHUEM JMUHOMA W CEMERHOM XKN3HM. DTH
06s13aTeIbCTBA MOIYT BKIIKOYaTh B Ce0sl MPUHSITHE MEP, Ha-
NPaBJIeHHbIX HA 00ECneYeHne YBAKEHUS! K JIMYHON M Cemei-
HOM XKU3HKU AakKe B cpepe OTHOWEHUHA YACTHBIX JIMLL MEXITY
co6oit. HeBO3MOXHO YETKO ONPENENTh FPAHHMLLI MEXLY 110-
3UTUBHLIMH M HEraTMBHBIMH 00S13aTENILCTBAMU I'OCYAPCTBA
no crarsbe 8§ KouseHuun. TeM He MEHEE U K TEM, M K APYIMM
06513aTeNbCTBAM NPUMEHSIIOTCS CXO/AHBIC NPUHUMILL B vacr-
HOCTH, B OOOUX Cilydasix HEOOXOQMMO NPUHYUMATL BO BHUMA-
HUE CIpPABEVIMBOE PABHOBECHE, KOTOPOE CIENYET yCTaHaBs-
JIMBATH MEXKIY NPOTUBOPEYAIMMU APYT APYTY HHTEpecamu
(nocranopnenne Bonwwon Ianarsr Esponeiickoro Cypa no
neny «Opnpesp npotus ®panuuny» [Odievre c. France], xano-
6a Ne 42326/98, § 40, CGOpHMK NOCTAHOBJACGHUI W peLICHHi
Esponeiickoro Cypa no npasam sesiopeka CEDH 2003-111, a
TAKKe YIMOMSHYTOE BbILIE MOCTaHOBIeHNE bonbimod [Taratsl
Esponeiickoro Cyna no peity «3sasc npoTus COoeIMHEHHOTO
KoponescTtsan, § 75).

71. Esponeitckuit Cyn curtaeT HeoOs13aTesIbHBIM paccMaT-
PUBATH BOTIPOC O TOM, KaKMM 00pa3oM — C TOUKH 3pCHHsE

Ne 9 2008 &

NO3UTUBHOMOG MM HETATHBHOTO 005134TENLCTBA — ObLTO Obl
NPABWILHEE PACCMATPUBATL HACTOSILIEE [IE10, TaK Kak OH
NpUAEPKNBACTCS MHEHHS!, YTO MMEHHO BOMPOC O TOM, ObLIo
U COBMIOASHO CNPABE/INBOE PABHOBECUE MEX/IY NPOTUBOPE-
YALIMMA APYT APYTY NyGAM4YHLIMY B YACTHLIME MHTCPECAMH,
SIBASICTCS LIEHTPATLHBIM B HACTOSIIEM JENIE (CM. HUXKE, IyHKThI
7785 HACTOSIIETO NMOCTAHOBACHUSL).

4. [To no8ody npomueopeyawux Opye Opyey YACMHGIX U NyOIUYHbIX
UHmepecos

72. B TOM, 4TO KACAeTCsi UHTEPCCOB 3aS4BUTENEHR, CYIb
Coegurennoro KoposescTea NPU3HANM, 4TO y 3asBUTENEH,
KOTOpbIE No3HAKOMIAUCL B 1999 Topy n 3akmounmm Opak B
2001 ropy, €/IMHCTBCHHOM peajlbHON HalleXK/I0H 0063aBECTHCh
PCOEHKOM, YUMTLIBAS BO3PACT BTOPO# 3asiBUTC/ILHULB! M Bpe-
Msl BO3MOYKHOI'O BLIXOA HA CBOOOMY NMEpBOro 3asBuresis, oc-
TABANOCH MCKYCCTBEHROE OMIofoTBOpenue. Esponeiickuii Cyn
CUMTAET OUYEBWIHBIM, YTOQ ITOT BONPOC KPARHE BAKEH JUIsl 3a-
SIBUTEJICN.

73. locyaapcTBO-OTBETUMK CChIIAETCS HA TPU coolpaxe-
HUs1, OTIPAB/ILIBAIOIIME OOLUME BEAOMCTBCHHBIC IpaBUIA.

74. Tlpu paccmorpennu pena 8 Bonbwoit [Tanare rocypap-
CTBO-OTBETUMK CHAUaNa MPEJNoIOKUI0, YTO yTpara BO3-
MOKHOCTH MMEThb fETeH — 9T0 Heu30eXKHOC U 00S3aTEBHOE
CHEJCTBUE JULICHUST CBOOOMBI.

XOTS HEBOZMOXKHOCTE MMETH JETEH U MOXET BBITEKATH U3
TULICHUS CBOGOABI, YTPATa ITON BO3MOXKHOCTH HE SIBJISCTCS
HEU3GEKHOM, NOCKOLKY HET HUKAKMX OCHOBAHUM npeanosia-
raTh, YTO MPEAOCTABICHUE YCAYT 1O OPraHM3ALUMK IPOLENYPhI
HCKYCCTBEHHOTO OIUIOJIOTBOPEHUS BJIEHET 38 COO0H BOSHUKHO-
BEeHMe Kakux-nubo 1pobaeM, CBSI3aHHbIX ¢ obecneyennem Ge-
30MACHOCTH, WK CEPLE3HO 0OPEMEHHUT I'OCYHAPCTBO B ajiMu-
HUCTPATUBHOM WU (PHHAHCOBOM OTHOLLCHUH.

75. Bo-BTopbix, 1p1 paccMOTperun fiena B Bossiuon Maare
rOCYJapCTBO-OTBETYNK, NO-BUIIUMOMY, YTBEPXKAANIO — XOTs U
CTAPAIOCH HE CIIMILKOM aKUEHTHPOBATL HA 9TOM BHUMAHHE —
YTO ¥ OOWIMX BEJOMCTBEHHBIX NPABWJ €CTh U IPYroe ornpas-
AAHME, 3 UMEHHO, UTO JoBepue OBIIECTBA K NEHHTEHUMAPHON
cucreMe Obu10 6Ll MONOPBAHO, ECIH KapaTe/bHble 1 npogu-
JAKTUUECKME HIEMEHTDI HaKa3aHus ObuiM Obl CBEJICHBI Ha HeT,
A 3aKJHOYEHHBIM, OOBUHSIEMBIM B COBEDIUEHUM HEKOTOPbIX
TSKKUX MPECTyIVIcHHH, Oblia Obl NPEOCTaBIeHa BO3MOX-
HOCTH 324aTh pebeHkKa.

Esponefickuit Cyji Beien 3a [lanatoit noBTOpSieT, 'HTO TaMm, e
TOJNIEPAHTHOCTD 1 OJ1Ar0XKENIaTe/ILHOE OTHOIICHUE K CAMbIM pas-
HbIM CYJKJICHHUSIM M B3TJIANAM SIBJISIFOTCS TIPH3HAHHBLIMU YepTa-
MU fleMOKpaTUueckoro obiecrtea, cucrema Konsenmn ne oc-
TABJSIET MECTA [JIsl ABTOMATHUECKOrO JIMILEHNS 3aKIIOUEHHbIX
UX TpaB TOJBKO M3-3d TEX BELIEH, KOTOpbie OCKOPOAstOT 06-
LIECTBEHHOE MHeHKe (YIIOMSHYTOE BBILIE HOCTAaHOB/IeHHe Bonb-
moit IManater Esponeiickoro Cypa no jeny «X€per NpoTHB
CoepuuerHoro Kopoaescrea (Ne 2)», § 70). Tem ne menee Eg-
poneiickuit Cyn moxer, kak W [lanara, npusnars, 4ro nojyie-
poKaHue AoBepyst OOLLECTBA K CUCTEME UCTIONHEHHUSL YTOIOBHbIX
HAKA3aHU MOXKET UIPaTh ONPEACICHHYIO PONib B PA3BUTHM 110-
JIMTHMKM Ha3Havenus Hakasanuit. [ocyapCTBO-0TBETYHK TAKXKE,
NO-BUIMMOMY, YTBEPXKAAET, YO IAHHOE OTPaHUYEHUE Camo 110
cebe NOIKPETUISET KapaTesbHYo Leib JHLLeHus cso0obl. Tem
He MeHee, COIMAILASCH C TEM, YTO HAKA3aHME OCTAETCS OfIHOM
W3 Lesed anwenusi ceobosl, Cyll TalkoKe NOAYEePKUBaeT, YTO B
€BpONEiCKOll YroJoBHOM noanTrKe CPOpMUPOBAIACH TEHIEH-
LW K yBEJIMUYEHWNIO CPABHATEIILHOM BAXKHOCTH NCTIPABUTENLHON
LENW JHIEHUs CBOOOMIBI, B OCOOEHHOCTH K KOHILY JUIMTEIIBHOTO
CPOKa TIOPEMHOTO 3aKJIFOYEHHS! (CM. BBILE, MYHKThI 28—36 Ha-
CTOSILETO TIOCTAHOBIICHNS).

76. B-TpeThux, rocylapCcTBO-OTBETUMK YTBCPXKHACT, UTO
NPOJIOKUTENEHOE OTCYTCTBHE OJIHOTO U3 pOfUTeNed Hera-




sy

TUBHO OTPA3UTCA Ha mobom 3a9aToM peGeHke, a 3HaUuT, M Ha
o0WecTse B LEJAOM,

Esponefickuit CyJ roToB NpH3HATE Pa3yMHbLIM, € TOUKH 3pe-
HMs TyHKTa 2 crathi § KonBeHUmM, YTO BIACTM rocyaap-
CTBA-OTBCTUMKA, Pa3pabarnbiBas W NpHUMEHsist O0UE BEJOM-
CTBCHHbIE PABUIA, A0/XKHBI CUMTATH [1EJ0M NPUHLMIA 3300TY
o GaarococTosHEM JHOOOro pedeHKa: 3auatue peGeHKa Bbl-
CTYMaeT MpU 9TOM B KAYECTBE CAMOrO HENOCPEACTBEHHOro
o6bekTa, Bonee Toro, y rocyapcTsa ecTh NO3MTUBHOE 00s-
3aTCLCTRO 06ECeunBaTs I(H(PEKTUBHYIO 3aMTY aeTeit (noc-
Tanosaenne Epponeiickoro Cyjia ot 9 uions 1998 r. no jeny
«L.C.B. nporus Coenunennoro Koponescrsay [L.C.B. v. the
United Kingdom], C60pHMK noctaHosienuil n peluesnit Es-
poneiickoro Cyna no npasam uenoseka Reports of Judgments
and Decisions 1998-111, § 36; nocrasosnenne Esponeficko-
ro Cyna ot 28 oxrs6pst 1998 r. no geiny «Ocman nporus Co-
enmnennoro Koponescrsay [Osman v. the United Kingdom),
C6opuuk nocraHosaennit u pewennit Esponeiickoro Cyaa no
npasam uesoseka Reports 1998-VIII, § 115-116; nocranosie-
une Bonsioi IManarsi Esponeitckoro Cypna no peny «Z v ipy-
rue sasurenn nporus Coepunertoro Koponescrsa» [Z and
Others v. the United Kingdom), xanoba Ne 29392/95, § 73,
C6opHuk nocranoienuil u peienuit Esponeiickoro Cypa no
npasam yenoseka ECHR 2001-V). Tem ne meHee OHO He MO-
KET 3aXOAUTh HACTONLKO JANeKO, YToObl HE [1aBaTh POANTE-
JISIM BO3MOXKHOCTH 3a4aTh peOeHKA, CCllit OHM ITOr0 XOTSIT, B
OBCTOATENLCTBAX, NIOAOGHLIX TEM, KOTOPLIC CIOXKUIIHMCL B Ha-
CTOSILLEM JIeNie, OCOGEHHO C YUETOM TOI0, YTO BTOPAs 3asiBU-
TCALHULA HAXORMTCS. HA CBOOOJIC M Moria Obl B3Th Ha ceds
YXOJ 32 324aThIM peGeHKOM BIIOTH 10 TONO [ifisl, KOTJIA €€ MY3K
BBLIAJIET HA cBOOO.Y.

5. Mo noeody ypasHosewWUeaHUs npomusopeyaux opyz opyay
uHMepecoa u ceo60dsl COGCMBEHHOZO yCMOMpeHUs 2ocydap-
CMea-omeemuuKa

77. ITocKONBKY HAUMOHAIBHBIC BJIACTH NEPBOHAYAJILHO Olie-
HUBAIOT, TJE HAXOJUTCS TOUKA CNPABEAJMBOIO PABHOBECHS
ME3KJly NPOTHBOPEYALLMMM APYT IPYTY MHTEpEcamu B 00CTO-
SITELCTBAX ACJI4, M JICJTAI0T 9TO 10 TOro, KaK COOTBETCTBY-
I0ILY0 OLEHKY OKOHuareabHo gact Esponeiickmit Cyn, 8
npunuune CyJl NPEAOCTABIAET BJIACTIM HEKOTOPYIO CBOOORY
YCMOTpEHMs B 3ToM oTHOWEHUH, CTenedsb 91ok cBOGOL! pas-
JIMYHA M 3aBHCUT OT MHOXECTBA (PakTOpOB, B TOM 4MCE OT
Xapakrepa NefCTBUA, KOTOPbIE NOABEPIATCS OTPAHNUECHUAM,
W OT 1eael, KOTOpble 9TH OIPAHHUYEHHst NPECenytoT (nocra-
nossienne Esponeiickoro Cypa no peny «Cmur u Ipeiipn npo-
tus Coepuuennoro Koponescrsan [Smith and Grady v. the
United Kingdom], »ano6ut Ne 33985/96 n Ne 33986/96, § 88,
C6opruk nocraHosaeHui 1 petuenmit Esponetickoro Cyna no
npasam uyesoseka ECHR 1999-VI).

78. CoOTBETCTBEHHO, TaM, I7Ie peub HIET 06 0COBEHHO BaX-
HOM ACTIEKTE CYIECTBOBAHMS YEIOBEKA MM €r0 JIMYHOCTY (B
TAKMX BONPOCAX, KAK TIPUHSTHE PELLICHUS! O TOM, YTOObI CTATH
FEHETUUYECKUMH POIIMTENSIMH), CBOOOAa COOCTBEHHOIO yCMOT-
PeHUst, KOTOPast IPU3HAETCS 32 FOCYAPCTBOM, B G0JIbIINHCTBE
CJlyyaes orpasu4eHa,

TeM He MEHEE eCn peyb MST O BONPOCAX, 0 KOTOPbIM MEX-
py rocysapcereamu — wieHamn Cosera Esponsl oTcyTeTBYyeT
KOHCEHCYC, TO €CTh B BONPOCAX, KaCAUMXCs Janbo CpaBHu-
TEJLHON BAXKHOCTH COOTBETCTBYIOWEro urepeca, mmbo Toro,
KaK ero Han1yyimM 00pasoM 3alUTHTh, CBOOOAA yCMOTPEHHS!
rocypapersa Gyuer wmpe. OcoGeRHO LUMPOKO#A OH& CTAHOBUT-
Cs1 B CITyYasix, KOTTIa JICJI0 3aTparuBaeT KOMIUIEKCHBIE BONPOCHI
BLIGOpA COIMANBHON CTpATEerni: HENOCPENCTBEHHOE 3HAHUE
BJIACTAMM COOTBETCTBYFOLIECTO 0BMIECTBA M €I NOTPEeOHOCTEH
O3HAYAET, YTO B TIPUHITNTIC OHK HaXOJSITCS B JIYULIEM NOJIOXe-
HPY, 4eM MEeXKAYHAPORHBIA CyJbs, YTOOR! OMNpeesTh, Kakie
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OrpaHUuEHUs OTBCUAIOT UHTEPECAM 3TOro obuiecTBa. B amux
cnyuasix Esponeiickuit Cyj 00bIMHO ¢ YBAXKCHHEM OTHOCHTCS
K TAKTHKE, KOTOPOH NPUAEPSKMBAETCA HALMOHANLHBIA 3aKOHO-
JATENBHBIA OPraH, ¢CliM TONLKO OHA «ABHO HE JIMILCHA pa3yM-
HOW OCHOBBLIY. KpoMe Toro, eciim Ot rocyaapersa tpebyercs
COBMIOCTY PABHOBECHE MEXKAY NPOTUBOPEYALMME APYT ApY-
Iy YaCTHLIMU M IYOIMYHBLIMWA HHTCPECAMM WM TIPABAMY, Ta-
panTupyembiMn KoHBERIUCH, OHO OOLIMHO HAICIISCTCS LMPO-
KOl ¢BOOOION COBCTBEHHONO YCMOTPEHHs (YHOMAHYTOC BbILLC
nocradopnenue Bonpoit Tanarer Esponeickoro Cyna no
neny «JIpanc nporus Coepnrennoro Koposescrsan, § 77).

79. HemanoBaXkHo, 4TO B CBOEM MOCTAHOBJACHHM 10O [IC1Y
«Xéper nporus Coepunentoro Koponescrsa (Ne 2)» Espo-
nesicknii Cyi OTMETWI CJICHYIOINEE: HECMOTPS HA TO, YTO eB-
PONERCKHE roCYAApPCTBA HE JOCTUIVIM KOHCEHCYCa 1O BOnpocy,
© KOTOPOM WJET Peyb, U, CICIOBATE/ILHO, IOCYAPCTBO NOJlb-
3yeTca B laHHoit chepe LMPOKOo# CBOGONOA CODCTBCHHOTO YC-
MOTpeHusl, 9Ta cBoboaa Beé xe He Gesrpannuna. Cyq npuiues
K BBIBOZY, YTO HU 3aKOHOAATE/bHBIE, HU CYICORBIC OpraHbl HE
3aX0TEAM CONOCTABUTL NPOTUROPEUALIIUE APYT APYIY UHTEpe-
Chl WM OLUEHUTDH COPA3MEPHOCTH COOTBETCTBYIOLICIO OTPAHNU-
YEHUS IPAB 3aKJOUCHHBIX. DTO orpannucHue Cyn cuen «rpy-
ObIM MHCTPYMEHTOM», KOTOPbIM Ge3 paszGopy JIMLINI 11pas,
rapanTiupyembix  KOHBEHUHEH, 3HAYHTENILHYIO KATErOPHIO
3akJtoueHHbIX. OHO NOBIEKJ0 32 0G0t Beeodliee n aBToMa-
THHECKOE OrpaHMYEHHE NPaB BCEX 3aK/IOUCHHBIX, OTOBIBAIO-
IMX HAKA3AHME 1O NPUrOBOPY CY/A, HE3aBUCHMO OT NPOLOJ-
SKATENALHOCTH HA3HAMCHHOIO MM HAKa3aHWs, OT Xapakrepa W
TSKECTH TIPECTYIVICHUEl, KOTOPbIE OHM COBEPLIMIIM, WK OT
0GCTOSITENLCTB, B KOTOPLIX OKA34/Cs Kax bl u3 Hux. [lanee
Esponesickuit Cypy ormerun (nocranosnenne Esponeitckoro
Cyna no sieny «Xéper nporus CoejuteHtoro Koponescrsa
(Ne 2)», § 82):

«Takoe BeeoGlee, ABTOMATHUYECKOE U HE JIC/AIONICE HAKA-
KAX Pa3iiiil OTPAHUNEHHUE YPE3BBIYANHO BAXKHOTO NMpaBa,
rapauTupyemoro KoHBeHLped, HEOOXOMMO paccMaTpuBaTh
K4K BBIXOSILEE 34 PAMKH JONMYCTHMOIO MOBELACHUS ToCygap-
CTBa, KAKUMH Obl LIMPOKUMH OHM HY ObLTH, M K&K HE COBMEC-
THMOE ¢ TpeGoBarMsMU cTaThit 3 TIporokoma Ne | x Konsen-
LW,

80. B nacrosiiieM jiee y CTOPOH BO3HUKIIYM Pa3HOrjacus no
NOBOJLY TOTO, HACKOJILKO BEJIMKA JIO/KHA ObiTh CTENEHL CBO-
60/L1 COBCTBEHHOIO YCMOTPEHU, NPU3HABAEMAsI 3a BJIACTAMU
rocyuapC'rBa-oTBe'rqm(a. 3asBUTEAHN NnoJjaararpT, 4To 9Ta CBo-
Gojia yCMOTPEHHS! He UI'PAaeT HUKAKON pOJIH, NIOCKOJILKY 061pme
BEAOMCTBCHHBIC NMPaBUJIA HH pasy He OblIU npejuMeTom napJa-
MEHTCKOTO PACCMOTPEHHMA W HE NO3BOJISUIN MPOBECTH HACTOS1-
U1y} NIPOBEPKY COPA3MEPHOCTU BMELIATENLCTBA MOCYApCTBA
B OCYIECTBIIEHME MMM CBOMX 11paB. ['0CYNapcTBO-OTBETHHK
YTBEPKJIAET, YTO € TOUKM 3PSHHSI OSUTHBHOIO 00513aTe/IbCTBA
OHO 06JIJIaeT 1IMPOKON CBOGONOI YCMOTpEHHS, TaK KaK 06-
[LMe BEAOMCTBEHHbBIC TIPABMIA HE ABJISIOTCH 0e30T0BOPOYHbIM
3aNpeToM, a 1O BOIPOCY, 0 KOTOPOM MAET pe'b, HE JOCTUIHYTO
061LEEBPONIEHICKOTO KOHCEHCYCa.

81.Ilo Bonpocy O HAIMYMK WIK OTCYTCTBMM KOHCEHCYCa Cpe-
mw esponeickux crpad Eponeiickuit Cyn oTMeHaeT, uTo, Kak
yeranopuita [lanara, Gonee noaoBUHBL BCEX Buicoxux Horo-
papuarolxcst CTOPOH NO3BOJSIOT 3aKJIIOUCHHBIM BUAETHCH
€O CBOMMM CYNpyraMu (XOTsi ¥ € MHOXKECTBOM Pa3jIMYHbIX OI-
panuuenuit). Moxer noKa3aThesi, YTO 3Ta Mepa 0CBOOOXIaeT
BJIACTH OT HEOOXOAMMOCTH NPEJOCTABISATL [OTIONHHTEIbHbIE
BO3MOSKHOCTH O OPTaHU3AIMM MPOLENRYPhl UCKYCCTBEHHOTO
onnopoTeoperms. JeiictBuTenbHo, Cya BhIpaswii CBoe Of00-
PEHHe TCHICHUMA, B CWITY KOTOpO# HECKOIBKO €BpONEeHCKnX
CTPaH CTAM MPEJOCTABSTE 3aKIIOYEHHBIM BO3MOKHOCTD BU-
HEeThC co cBouMu cympyramu. Tem He MeHee OH ellie HH pasy
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HE IPUXOAUT K BbIBOMY, 4TO KoHBeHLMA 06s13b184eT BhicoKMe
Horosapusaroupecs Croponbl paspewars Takue CBUIANUS
(CM. YIOMSIHYTOE BbILLIE [TOCTAHOBACHME Esponeiickoro Cypa
1o fieny «AJIMEB NPOTHB Y KPauHbly, § 188). Coorsercraenno,
B 370 chepe npu onpepesieHnu MEP, KOTOPBIC HEOOXOIMMO
NPUHATK J1st obecnedeHns CobnoncHns Konsenuun ¢ yuerom
norpedHocTeh n pecypcos o0ecTBa U OTACLHBIX Ju, Bbi-
cokue [orosapuparoumecst Croponsi MOTYT NOAL30OBATHLCS
HIMPOKO# cBOGOJOH COBCTBEHHOrO YCMOTPEHMUSI.

82. Opnaxo, paxe ecnu NPEANONOXKUTD, YTO peLICHHE Ane-
JHLMONHOrO Ccypa no aeny «P (Meanop) nporus MUHUCTpA
BHYTPCHHUX e/ npepcrasasier coGoit cyjeGublit anamms
OOLIWMX BEAOMCTBEHHBIX NPABUA ¢ TOUKH 3peHus TpeGoBaHUI
craren § KoHsenuuu (HECMOTPSI HA TO, YTO OHO HOSIBUNOCE o
MHKOpnopaunu Kousenimu B npaso Coeguuennoro Kopones-
CTBA M GBIIO BLIHECEHO B pPaMKax OCYLUECTBJICHUS CYIe6HOIO
HAA30pa, — CM. BBILEC, NYHKTHI 2326 HACTOSILIErO NOCTAHOB-
Jienus), Esponefickuii Cyn nosnaraer, 4ro 001IMe BEOMCTBEH-
HBIC IPABUJIA B TOM BUJIE, B KOTOPOM OHM CTPYKTYPUPOBAHBI,
ACHCTBUTENILHO HCKITKOYAIOT BCAKYHO PCallbHYIO BO3MOXKHOCTE
CONOCTABIEHUS NIPOTHBOPCYALIMX APYT APYTY YACTHBLIX K ny6-
JIMMHBIX MHTEPECOB M HE [IONYCKAIOT OUCHKN COPA3MEPHOCTH
OTPAHIICHMS [1PAB JIMYHOCTH B KAXKIOM KOHKPETHOM ciyuae,
HEOOXOAMMOCTL KOTOPOI BhITEKACT U3 Kongenuun.

B uacthocTH, ecin npUHATH BO BHUMANKE PELIEHUE HAUAL-
HHMKA CyfieOHbIX apxuBOB opsa PusumIca no neny «P (Men-
JIOp) IIPOTHB MHUHUCTPA BHYTPEHHNX Ae» U pelienye opia-
cynbr Omna no HACTOSILEMY JIeny, OOILME BEJOMCTBEHHbIC
TIpaBhJId YPEIMEPHO OOPEMCHSIOT 3asiBUTEIIEl TIPH NOJAYE XO-
AATARCTBA O NPEAOCTABNECHUN YCIIYT 1O Opranuzauun npoue-
AYPEI HCKYCCTBEHHOTO OMIOROTBOPEHMs, TPEGYs OT HUX J10-
Ka3bIBATL  «HCK/IOYUTENBHBIT  XApAKTEpP» o6CcToaTeNLeTR,
B KOTOPbIX OHH OKA3aIUCh (CM. BbIWe, NYHKTHLI 13, 15-17 n
23-26 Hacrosiwero nocranosnenns). OHn gomxHbl GuLm fo-
KasaTh, NPEXKAE BCEro (3T0 CTAN0 bl NIPEABAPUTENLHBIM yc-
JIOBHEM IPUMEHEHNS OOLLUMX BEOMCTBEHHDIX IPABUI), YTO JIU-
UICHAC MX BO3MOXHOCTH BOCNOJIL30BATLCS HCKYCCTBEHHbIM
ONJIGAOTBOPEHHUEM MOTJIO NPUBECTH K TOMY, YTO 3a4aTHe pe-
GeHKa cTasno 6bl A1st HUX BOOGLIE HEBO3MOYKHBIM («HexopHBId
IYHKT?). BO-BTOPbIX — 1 370 e111e BaKHEE — N0CHE 3TOro OHU
AOJKHDI GbLIM NIPOIEMOHCTPUPOBATL «HCKITFOUMTEILHOCT )
OOCTOATENLCTE NX AL/ C TOYKH 3PEHHUST APYTUX KpUTEPUER 06-
HHX BEIOMCTBEHHBIX NPaBUIl («KOHEYHBII nyHk). Ilo mue-
Huo Ebponeiickoro Cypa, naxe ¢ YUETOM TOro, 410 Xanoba
3asBUTENEN HA npefnosaraeMoe Hapymienue TpeboBanmil cra-
T 8 KonBeHuuu Gbina nopana MUHUCTPY BHYTPEHHHMX JE] U
B ANEJUISILIMOHHBI CyJl, OGIME BEMOMCTBEHHDIE npaeuna ¢ ca-
MO0 HavaJjia YCTAHOBWIIN 11T HMX HacCTONbBKO BblCOKy}O JiaH-
KY. |TO IO MX A€y OTO HE NO3BOJIMIO JOCTUYbL PABHOBECHS
MEK/1y NPOTHBOPEHALUNAMM APYT APYLY YACTHRIMM U NyGauy-
HbIMH nH'l‘epecaMM; MMHMC'l‘p BHYTPCHHUX ACH U HalNOHAJIL-
HBIC CYJbl HE CMOIVIM TIPOU3BECTH NPOBEPKM COPAIMEPHOCTH
OPPARMYEHHA NIPaB 3asIBUTEICH, KaK Toro Tpebyer Kousenuys
(eM., mutatis mutandis, YNOMSIHYTOE BbILLE NOCTAHOBJIEHUE
Esponetickoro Cyma no aeny «Cmut u lpeitan nporus Coeau-
HenHoro Koponesctsan, § 138).

83. Kpome Toro, ser Hukakux AOKA3aTeNLCTB, H4TO, ONpe/ie-
JAA LGV M 331a4K OOLUMX BETOMCTBEHHBIX NpaBul, MUHHCTP
BHYTPEHHHX JIeJ1 XOTEJI CONOCTABUTL MPOTHBOpEYaLye apyr
APYTY YACTHbIE M TyGIMYHBIC HHTEPECD], UMEIOLIME OTHOLLEHHE
K€LY, WJIH OUEHUTD COPASMEPHOCTD OTPAHUYEHUS, O KOTOpPOM
naeT pedb. [lanee, nOCKONBKY 0G1IME BEOMCTEEHHbIE npasu-
718 HE 3aKpennenbl B 3aKOHOAATE/ILCTBE, NAPIAMEHT HH pasy
HC OTIPEe/IsN CPABHATENIBHYFO 3HAYHMOCTE PA3ITHYHBIX npo-
TUBOGOPCTBYIOUMX HHTEPECOB M HUKOIMA He paccMaTpusai
BOMpPOca 0 copasMEPHOCTH BMELUATENTbCTBA B OCYLIECTBICHHE
3AABUTEJIAMI CBOMX TIPAB (CM. YTIOMSHYTOE BBILIE NOCTAHOB-
nenue Epponeiickoro Cypa mo peny «Xéper nporus Coemm-
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Hennoro Koposescrsa (Ne 2)», § 79 u YNOMSIHYTOE Bbillle NOC-
ranosnenue Boabwoi IManarer Esponciickoro Cyna no peny
«3BaHc npotus COEAUHEHHOrO Koponescrsan, § 86-89). B
CamOM JIE1e, KK OTMEUEHO B PeLICHUM ANE/ISIMOHHOrO Cy/ia
no pesty «P (Mennop) nporus MUHUCTPA BHYTPEHHMX JIe/1»
(cM. Bble, nyHkT 23 HACTOSILIETO NTOCTAHOBACHUST), OBLIME
BCAOMCTBCHHBIC NPABMIIA ObLIM NPUHATBI 0 HHKOPNOPALMK
Kougenumn 8 npaso Coenuentoro Koponescrsa.

84. Mo-suprmomy, 06ILME BEAOMCTBEHHbIC NPABUIA HEAB3S
CUMTATh GE30TOBOPOYHBLIM 34ANPETOM, NOOGHbIM TOMY 3a-
fIpeTy, O KOoTOpom ua peys B aene «Xéper nportus Coenp-
Hennoro Koponescrsa (Ne 2)», rak kak B NpUHIUIE oGOH
3aKIIOUEHHBIA MOXET OBPATHTLCS ¢ XOAaTalCTEOM O npeyro-
CTABJICHUM YCNYr 1O OPraHM3auMu NPOLCAYPhbl MCKYCCTBEH-
HOTO OHJIOLIOTBOPCHMFI M, KaK TI0Ka3bIBalOT CTATUCTUUECKUE
AGHHDBIC, [PE/ICTABNCHHLIE TOCYNAPCTBOM-OTBETYMKOM, TPH
TAKMX XOJATAHCTBA, MOAAHHBIC CCMEHHBIMU NApaMu,. GhLix
YRoBacTBopeHbl. Kakoit 651 Hu GbIa MCTHHHAS NPUUKHA TOTO,
4TO XORATANCTBA O NPEICCTABICHUHU TAKOI'O pojia yeayr serpe-
HAIOTCS BECHMA PE/IKO M JAXKE U3 TEX HEMHOTHX XOHATANCTS,
KOTOpLIC NOCTYNAIOT, GONLLIMHCTBO OTKIIOHseTCs, EBponei-
ckuii Cy/l He CUMTACT, YTO CTATHCTHYECKHE A2HHbIE, KOTOPbIE
NPEACTABIIIO TOCYIAPCTBO~OTBETYMK, POTUBOPEUAT CENAH-
HOMY 1M paHee BhIBOJly, 4T0 OGLUME BEOMCTBEHHbIE NPABUAA
HC JIONYCKAIOT OUCHKH NPONOPUMOHAILHOCTH OrpaHMuYeHUS
MIpaB HC/IOBCKA B KAXK/IOM KOHKPETHOM CJIyyae, KaK TOro Tpe-
6yer Kousenuust. Kpome toro, Cys cunraer HeyOenTebHbIM
AOBOA OCYAAPCTBA-OTBCTHAKA O PASYMHOCTH HCXOAHOTO My H-
KTa 001UMX BEOMCTBEHHBIX IIPaBMIL, MPEANOIAralowiero, yro
HCJIOBEK JIOJDKEH HOKA3LIBATL (MCKIHOUHTENLHOCTLY 06CTOS!-
TIBCTE, B KOTOPLIX OH OKA3AJICS, TAK KK 0KA34TH 310 MOryT
JIMHIL HEMHOIHe: HNPUHATL 9TOT JOBOJ 3HAYMIIO Obl HONYCTUTDL
BOSMOXXHOCTL ONPABAATL OIPAHNYEHNE NPAB, FAPAHTHPYEMBIX
Kousenuuei, sassureneit TeM, 4ro KommuecTso JIut, MOJIOXKe-
HHE KOTOPBIX yXYAUIMIIOCH B PE3YNLTATE NPUMEHEHNS! 06LIMX
BEJIOMCTBEHHLIX NPABWII, MUHMMAJILHO.

85. loaromy Esponeiickuii Cyp NPUXOOUT K BLIBOAY: ClIefly-
€T NOJIAraTh, YTO OTCYTCTBHE NOJOGHOIO POIA OUEHKM B BON-
pOCe, MMCIOLIEM CYILECTBEHHYIO BAXKHOCTDL IS 3asBUTEIICH
(cM. BBILIC, NYHKT 72 HACTOSILUETO HOCTAHOBACHYS), BLIXOIUT
34 JOObIE IONYCTUMBIE [/I5l FOCYIAPCTBA PAMKN NMOBECHMUSI,
[osromy cnpasegamnsoe pasrosecue MEXKly NPOTUBOPEYAILY-
MU IpYT IPYLY NYO/MUHBIMK 1 YACTHBIMU MHTEPECAMH, O KOTO-
PBIX MIET petb B feNe, COOMONEHO He Ob110. COOTBETCTReHHO,
1O i1y BAACTAMM FOCYApCTBA-OTBETUNKA GbIIO JOMYILEHO
Hapywienne tpebGosanuit crathu 8 KonseHuun,

E. Oyenxa o6crontenncTs gena, ganuas EBponeickum Cyom ¢ Toukn
3peHus BO3MOKHOT0 HapyleHus TpeGosanuii craton 12 KoHgenuyun

86. Kak n [1anara, Esponeiickuii Cyp nonaraer, 4To no gesry
HE BOSHUKACT OT/IE/ILHBIX BOIIPOCOB O BO3MOKHOM HAPYLUICHHH
Tpebosanmit craren 12 KouseHuun n NO3TOMY HeT Heo6Xxo-
AUMOCTH pACCMATPUBATEL XaN00Y 3asBUTENCH € 9TON TOUYKH
3peHust (ynomsHyToe Bbuue peutenne Komucenn ro npagam
denosexano jieny «E.L.H. n P.B.H. nporus Coepunennoro Ko-
POJICECTBAY; @ TaKoke pewenue Esponeiickoro Cypa no Aeny
«bo3o nporus Wranmm» [Boso v. Italy], xanoGa Ne 50490/99,
CBopHuk nocrasosnenuit u petuenuit Esponeiickoro Cyna no
npasam yeioseka ECHR 2002-VID),

1. B NOPAAKE NPUMEHEHMA CTATbY 41 KOHBEHLIUM

87. Crarest 41 Konsenu NPEAYCMaTpUBAET ClICAYIoLIEe:

«Ecim Cypt 06bssasier, uto umeno Mecto Hapyuenue Kon-
BEHLMU Wik [1poToKonos K Hell, a BryTpenkee npaso Beico-
koit lorosapusatoueiicn CTOpOHb! JONYCKACT BO3MOKHOCTL




JIMLIB YaCTHYHOTO YCTPAHEHU MOCHENCTBUI 3TOr0 Hapylie-
Husi, CyJl, B ClTyyae HeoGXOMMMOCTH, IPHCY KIAET CIIPAaBE/IH-
BYIO KOMIEHCALMIO TIOTEPTIEBIIEN CTOPOHEY.

88. 3assuresn Tpedytor ot Esponeitckoro Cyna npusHath,
YTO OOILME BEAOMCTBEHHBIC NPABMIA, NPEANONATAIOLING JIMILC-
HUE 3aKJI0YCHHBIX BO3MOXKHOCTH NpUGEraTh K MCKYCCTBEHHO-
MY OIUIOJIOTBOPCHUIO, NpoTHBOpeyaT KOHBCHUMM, M YKa3aTb
rOCYAapCTBY-OTBETUMKY Ha HEOOXOMMOCTD O€30TIaraTe/IbHO
PaccMOTpETh MX HOBOE XOAATAACTBO O NPENOCTABICHUHN yCIyr
NO OpraHM3alMK APOLCHYPbl HCKYCCTBEHHOTO OIUIONOTBOPE-
HHSL WTM PEKOMCHIIORATL EMY 3TO CICIATS.

89. B npunuune 3amaua Esponeiickoro Cyja — BbIHOCHTD
peLIeHust 110 BONPOCY O COOTBETCTBMM KOHBEHUMM YXKE Cy-
wecTryomux Mep. Cyn HE CHYUTACT YMECTHBIM B HACTOSLIEM
AeJIe yTo-1mb0 PCKOMEHAOBATH WM MPCAIIMCHLIBATL FOCYAAp-
CTBY-OTBETYMKY, KaK TOro TpebyloT 3assurein (YNOMSIRYTOe
Bbilne nocranorscnne Epporeitickoro Cypa no peny «Xéper
npotus Coeguuennoro Koposesersa (Ne 2)», § 83).

A. Bonpoc o Boin/iaTe 3aABUTENAM KOMITEHCALUH 33 NPUMUHEHHDBIR HM
MopanbHbiit Bpea

90, 3asiBUTENM NPOCSIT BbLIVIATHTb MM KOMICHCALMIO 32
C’l‘pﬂ}laHMH, KO’I‘Opl:lC OHU UCNbITANN U3-3a 'TOI0, YT0 C MOMECH-
Ta NOJIa4M MX NICPBOro XOJATANCTBA B HALUMOHAILHbIE OPraHbl
BJIACTH MPOLLJIO MHOIO BPEMEHU, W IIAHCH! BRTOPOH 3asiBUTE b=
HHULBI 3a4aTh PeOEHKA YMEHbLIWIUCL, OHU HE YTOUMSIOT KOH~
KPETHOTO pasMmepa 3TOR KoMieHcauuy. B kauecrTse aibTep-
HATUBBl OHW NMPERNIATaAlOT OTJIOXKUTL PACCMOTPEHHE BONpoca
O BBLIIATE UM KOMNEHCAUUH, YTOOB! ONPEeIeNUTL, MOXET I
pTOpas 3asBuTeNbHMUA 3auarh pefeHka, W (WIN) NOJIYyUUTh
3AKJIOUEHNE IKCHEPTOB MO BONPOCY O TOM, KAK YKA3AHHOE
NpOMEJYIEHUE OTPA3UIACh HA ILAHCAX BTOPON 3asBHTEIbHULLI
3auaTh peGeHKa.

T'ocynapcTBO-OTBETUHK YTBEPXKAAET, UTO B IEJE HET HUKA-
KMX 0COObIX [10KA3aTENALCTB TOTO, YTO 3aSBUTE/IM HCMLITAIN
C’l‘paﬂaHMﬁ, IlpﬁBbllll'd}Olll,I/IC 06bl‘lHyK) 032160‘!6HH()CTI) JIK)GO-
TO YUaCTHMKA CYAeOHOro pa3bupaTenbeTBa, KpoOMe TOro, OHO
CUMTAET, YTO JIOBOJ 06 YMEHBIUMBUIMXCS HIAHCAX BTOPOH 3a-
SIBUTEJILHMLILE 3a4aTh pebeHka siBasieTesl yMo3puTenbHbIM. [To
MHEHUIO FOCYIapCTBA-OTBETUMKA, BLIBOI O TOM, YTO B HACTO-
SILEM JIET1e UMENO MECTO Hapyiuenue Konsenuyu, Obii Gbl Jo-
CTATOYHOI CHPABEANUBOI KoMINeHcauuel io00ro NpUHMHEH-
HOT'O 3asiBUTEJISIM yuiepba.

91. Esponeiickuit Cyjy cuuraer 0eCnone3HbiM OTKNA/bI-
BaTh paccMOTpeHUe TpeOOBAHKI 3asBUTENEH B ITON YaCTH
B nopsigke npumenenust craten 41 Konsennuu. anee, Cyn
HOJIAraeT, YT0 MEXIY YCTAHOBIICHHbIM M Hapyllenuem Kon-
BeHuMM (OTKA3 B NPeJOCTaBAEHHH TpefyeMblX yenyr 6e3 Besi-
KOl OIIEHKW €r0 COpPa3MepHOCTH, KOTOPAasl COOTBETCTBOBANA
Obl TpebopanusM craTby § KOHBEHLMM) W NPEANONAragMbim
yiep6oM (OTCYTCTBUE Y 38SBHTENCH BO3MOXHOCTH 3a4aTh
pebeHKa) OTCYTCTBYET NPUYMHHO-CAEICTBEHHAs CBAA3b, yUu-
ThIBasl, B YACTHOCTH, XapaKTEp 3a4aTusi M BO3PACT BTOPON
JASABUTENLHULDBI JAXKE HA TOT MOMEHT, KOTAd OHa B NEpPBbIA
pa3s 06paTHNach ¢ XOAATAACTBOM O NPEAOCTABNCHNN YCIYT 110
OPraHu3alyyK NPOLELYPh! HCKYCCTBEHHOTO OMIOAOTBOPEHMH
B jekadpe 2002 r.

92. Tem ne menee Emponenckuil Cya npuiluen K BbIBOAY,
YTO MIpY NPUMEHEHUHM OOLIMX BEJOMCTBEHHbBIX NPABK/ BAACTH
POCYJAPCTBA-OTBETYMKA  YACAMNN HEAOCTATOYHO BHUMAHMS
MHTEpecaM 3asiBUTesIC B BONPOCE, UMEIOILEM IS HUX Mep-
BOCTENEHHYIO BaKHOCTH (CM. BBIIIE, MyHKT 72 HACTOSILIErO
nocranosnenns). B stux o6crosrenscTBax CyJ CUATAET oYe-
BUJIHBIM, YTO 3TO YIYUICHHE BbI3BIBAJIO ¥ BCE €ILE BbI3BIBACT Y
3as9BUTENEN YYBCTBA pa3ovyapoBaHusi U oropyenust. [loaromy
Cyni, npuHAMasi PellicHHe HA OCHOBE NpPWHOMNA CIpaBein-
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BOCTH, TIPHCYXKIACT BLIMJIATUTD 3asBUTCIAM CyMMY B 00LIEM
pasmepe 5 ThICSY CBPO B KAUECTBE KOMIEHCAUMU NPUUMHEH-
HOTO MM MOPATRHOFO BPeAd. YKa3aHHasi CyMMa JIOJKHA ObITh
NepeBecHa B (OYHTHI CTEPAMHIOB NO KYpCy 00MeHa Ba/IIOThI
HA [ICHb BBLIMIATSI,

B. BOIlpOC O BpIILIATE 3aABMTEIAM BOSMCUHICHHMS 34 NMTOHE-
CCHHbBIC MU Cyﬂeﬁﬂble HU3JACPKKH M pacxoabl

93, 3a8BUTC/N NPOCAT BOSMECTUTE UM M3JEPXKKH M PACX0-
Jibl, KOTOPbIC OHM TIOHCCITH B CBA3K € OILIATON paboTLI CBOETO
MOBEPEHHOrO U ABOKATA U3 pacueTa 250 (PyHTOB CTEpPIUH-
roB B yac. Onu yTBEPAKAAIOT, YWTO HX NOBCPCHHLIA oTpadoTan
nourm 21 yac (B Tom umcie 13 yacos B CBSI3M C PaccMoT-
penrem jcia B Boabwoit [Tanare), a Takyke B TeHCHUE ABYX
JHCH NIPUCYTCTBOBAJ HA 3acenanusix Bonbioit [TanaTel. Kpo-
M€ TOTQ, 3dsIBUTCIM NPOCHT KOMIICHCHPOBATb MM PAaCXOfbl,
KOTOPLIC OHW TIOHECAU B CBs3U ¢ oTnpaskoi 110 nucem u
COBEPUICHHEM TeJIChOHHBIX 3BOHKOB M3 pacuera 25 dyHnToB
CTEPJIMHIOB 32 OfHO NUCLMO (3BOHOK). [asce, OHKM 1poCsT
KOMIICHCMPOBATH MM PACXOABI [0 OIIATC YC/IYT HX 4[BOKATA,
KoTophlit orpaboran 31 uac (8 ToM uMcse 22 yaca B CBA3M
¢ paccMoTpennem fiena B Bosbiioit TTanare) u noceienne
HM, TAKXXE B TEYCHUE [IBYX AHEH, CAyLIanuit o HACToAIIEMY
neny. C yueroM Hajiora Ha noGasnennyio croumocts (HIC)
B pasmepe 17,5 npoiienTon o6111as CyMMa [IOHECEHHBIX 3asiBU-
TEJISMU CYJEOHBIX U3IEPXKEK U PACXOI0B COCTABASET 24 Thi-
csum 733 hyHTa CTEpAUHIOB 75 NEHCOB.

ToCynapcTBO-0TBETYUK YTBEPXKIAET, YTO CTABKA TI'OHOPa-
POB MOBEPEHHOTO 1 a[BOKATA 3asBUTe/IEH, cocTanasowas 250
(PYHTOB CTEPJIMHIOB B YAC, SIBASETCS 3aBbILIEHHON, B 4ACTHOC-
TW NOTOMY, UTO HU OjIMH M3 HUX He paboraer B r. Jlongone. B
TOM CMBICJIE CTABKM I'OHOPAPOB, O0OPEHHDIE HA HALIMOHAIIb-
HOM YPOBHE, HE UMEIOT HHKAKOro 3nadenust, 1 EBponeickui
Cyli 10JKEH CHU3UTH pa3Mep ITOM M0YacoBOMl CTABKM HE Me-
Hee uem Basoe. 1o MHEHMIO rOCY[ApCTBa-OTBETYHMKA, KOJIM-
4yeCTBO OTPabOTAHHBIX YACOB TAKIKE SIB/SACTCH 3aBbILECHHbIM,
B 4aCTHOCTH NOTOMY, 4YTO B HEKOTODPBLIX OTHOWCHUAX pa60Ta
IIOBEPEHHOr0, NO-BUIUMOMY, AyCiampoBana pabory ajBokara.
[ocynapeTBo-OTBETUMK IPUXOIUT K BLIBOJLY, uTo CyJ1 10/KeH
NPUCYHTD 3aSIBUTEJISIM B KAUECTBE BOSMELLEHHSI IOHSCEHHBIX
MMY CYAEOHBLIX H3IEP3KEK U PACXO0B He Bosee 8 ThicaY QyH-
TOB CTEPJIMHIOB.

94. Esponeiickuit Cyi HANOMMHAET, YTO COIJIACHO CTATHE
41 KOHBEHLMM BOMELICHHAIO MOMJIEXKAT JUIlbL Te cylebHble
H3[EPXKKH H Pacxofibl, KOTOpble ObLIN (PAKTUHECKH MOHECe-
Hbl, HEOOXOUMMBI 1 HE NPEBLILIANK Pa3yMHBIX MPEEIOB (CM.,
B UMCJIC APpYIHX UCTOUHHUKOB, NOCTAHOBJICHUE EBpOIIeﬁCKOI‘O
Cyna nio peny «Cwmur u Ipeitau nporue Coepunentoro Kopo-
nescTBa (BOMPOC 0 CHPABELINBOR KoMiieHcauun)» [Smith and
Grady v. the United Kingdom (just satisfaction)], »ano6e
Ne 33985/96 u Ne 33986/96, § 28, COOpHIK NOCTAHOB/ICHUIM
u pewennit Esponeiickoro Cysa no npasam yenoseka ECHR
2000-1X).

95. Esponeiickuit Cyp nonaraer, 4To TpeOOBAHHS 3asiBU-
TEJEN MOXHO CUHTATH HECKOJNIBKO 34BLILICHHLIMK, B 4acT-
HOCTH, YYMTbIBAsi UX TPeGOBAHMS O BOSMEUICHUM PACXOAOB,
CBSI3aHHBIX C [IBYX/[HEBHBIM NPUCYTCTBUEM WX NOBEPEHHOTO
W ajgBoKaTa Ha caymanusx fgena B boaswoin [Tanare, npu
TOM, YTO B ACHCTBUTEALHOCTH ITH CIYLIAHUS TTPOAOIIKATIUCE
onHo ytpo. Kpome roro, Cy oTmeuaer, 4To B CHYeTe, Bbl-
CTABJICHHOM ajIBOKATOM 3aBUTE/ICH, HE YIIOMMHAM0CH O 22
yacax paborsi B Bosbwoi [Tanare, KoTopeie, oaHako, G
BKIIOYEHbI B OOLMIl JeTaNmu3MpOBaHHBIN NepedeHb W3fie-
PIKEK, BOIMELIEHNS KOTOPBIX TPeOYIOT 3asBnTeNn. [JeAcTen-
TEJBHO, MOIrOTOBKa K 3aceflaHusM B Bonbwoi [Tamare n ux
NOCEIeHNe Hen30eKHO NPENoaraloT 3HaunTeNbHbIH 06b-
eM paboThl, onHako CyJ nojaraet, YTo CyMMBI, TpeOyemble B
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KAUCCTRE BO3MEILCHNS M3ACPKEK, KOTOPLIC 6LIIH NOHCCEHD]
nocite Toro, Kak [1anata BLIHECIA CBOE MOCTAHOBACHUC MO
HACTOSILEMY JICNTy, SIBISIOTCS. YPE3MEPHO BLICOKMMH. Kpome
toro, Cyj{ CYMTAET 3aBBILIEHHBIMA CTABKM TOHOPAPOB nose-
PEHHOrO M aBOKATA, HA KOTOPBIX CTPOSIT CBOM PAccThl 3a-
genrenn. B sawpry sassurenedt Cyj oTmesact, Hro rAaBHbIA
¥IX MHTEPEC, KOTOPOMY Oblia nocpsiilieHa 60bIIAs HACTh WX
[IOBOJIOB, 3AKMOUANCS B XaN00e HA HECOOTBETCTENC OOLMX
BEAOMCTBEHHBIX MPaBUI TPEOOBANUSM CTATHH 8 KonseHuum,
a ara xanoda Obuta y0BACTBOPCHA.

96. [MpuH1Mas BO BHUMAaHUE obcrostTenLCeTRa feaa, Espo-
nieiickmit CyJ| MPUCYX/AET BLILIATHTE 3AABUTC/IAM KOMIICH-
CALAIO TIOHECEHHBIX MMM CYACOHBIX M3[IEPKEK U PACXOAOB B
pasmepe 21 Thics1M €BPO, C YHETOM HJC, 3a BbIMETOM 2 Thi-
csiu 148 eBpo 09 UEHTOB, BBIIAUCHHBIX CoseTtom Esporibt B
KAMECTBE BO3MELICHUS PACXOJIOB 3asABUTCIEH HA NONYHCHNT
JOPHAMUCCKOi TIOMOLIN. YkazaHHasi CyMMa IoJDKHA ObITh TIC-
peseniena 8 PyHThI CTCPJIUHIOB MO KYpCy oBMeHa BaaIOTh! Ha
JEHb BbIILIATHI.

€. MipotenTHAA CTaBKA NP NPOCPOUKE nnavexen

97. Eeponeiickuit CyJl cumMTacT, 4To NpoLEHTHAA CTaBKa npu
NPOCPOUKE TIATEXEH I071KHA GLiTh YCTAHOBJEHA B pasmepe
npeniesIbHOM TofoBOM NIPOLCHTHON KPEJUTHOM CTaBKH Espo-
NEACKOro LeHTpanbHoro fanka, K HeMy HajIeHKUT npudasuTh
TPY NPOUECHTA.

10 3THM OCHOBAHUAM EBPONEACKUA CYA

1. nocmano6wa, 9TO 110 HACTOSILEMY ey BJACTIMM ToCy-
[IAPCTBA-OTBETUHMKA GbIIO JIOMYLUCHO HapyllieHue rpeGoBannil
cratbn 8 Konseniyn (NPHHSITO ABEHANLATHIO [OJI0CAMU «3a» 1
JISITHEO TOJIOCAMMU KIIPOTHBY);

2. NOCMAHOGUA, YTO PACCMATPUBATHL Xanoly sasiBuTenien ¢
TOUKH 3PEHUsT BOZMOXHOrO HApYIICHH: Tpe6oBaHnA CTaTLH
12 KOHBEHIMAN HET HeOGXOAMMOCTH (TIPUHSTO eJ{MHOTJIACHO);

3. nocmaHoBUA:

(a) 4TO roCyAapcTBO-OTBETUMK [I0/DKHO B TEYEHUE TPEX
MECSIIEB BLIMUIATHTL 3asiBUTEJIM CYMMY B pazMepe 5000
(nsTN THICHY) €BPO B KAUECTRE KOMINEHCAUMU TIPHYMHEHHO-
'O MM MOpanbHOro Bpeaa u 21 000 (nBapuaTb ORHY THICHUY)
eBPO B KAUYECTBE BO3MCLIEHNS NMOHCCOHHLIX UMM CYAEOHBIX
U3[EPKEK M PACXOA0B 32 BLIUCTOM 2148,09 eBpo (UBYX ThbI-
CSIY CTA COPOKA BOCbMHM €BPO CBSITH LCHTOR), BbULIAYCH-
4bix CopeToM EBpPOIBI B KAYECTBE BOIMCLUCHMS pAcxOon
sasBUTEeH Ha NOYUEHNE IOPUIMYECKOH NOMOLIM, & TAKKE
CyMMy JiH0GbIX HATIOTOB, KOTOPbIE MOTYT NOMIEXATE ynaare
¢ yKA3aHHBIX CYMM; YKa3aHHbIE CyMMBI JIOJDKHbIL 6bITh NEpe-
BejleHbl B (PYHTbI CTEPJIMHIOB N0 KYpCy oGMEHa BAIHOTH! HA
[EHb BbIUIATHI;

(b) YTO C MOMEHTA MCTEUYEHNS YKAJAHHOTO TPEXMECSYHO-
ro CpoKa M 10 MOMEHTA (haKTHUYCCKON BBINNIATEI YKA3AHHBIX
CYMM Ha HUX HAUMCHIAOTCS ¥ NOA/IEXAT BbIMIATE 3aBUTCIIAM
wrrpadpHble CAHKIMU, PACCHUTHIBACMBIC KAK TIPOCTLIC NPOLUEH-
Thi MO NPENETLHON FOJIOBOM TIPOLEHTHOMN CTaBKe Esponeiicko-
ro Lenrpanbhoro Gadka, K 4eMy HaIEKAT npubaBuThH TPU
NPOLEHTA (NPUHATO ABCHAWUATLIO FOJIOCAMI «34» 1 ASITHIO T0-
JI0CAMM «TIPOTHBD);

4. OMKAOHILA OCTANBHbBIE TPEOOBAHNS zasBUTENEN O ClpaBe/-
MBON KOMIEHCAUN! (PUHSITO SIIVHOTIIACHO).

COBCPUICHQ Ha aHFﬂVlﬁCKOM A3bIKC ¥ Ha q)paHuyBCK()M S13bi-
Ke 1 OFNALIEHO Ha NyOIMUHOM CITyLIaHAN G/ BO Mpopue npas
yenoseka, r. Crpacoypr, 4 nekabps 2007 r.

Xpucroc Pozaxuc,
Hpepcenarenb Boasioi
IManarsl
Egponeiickoro Cyna
110 NpaBaM 4eJoBeKa

Buncen bepxe,

I IaBHBIN PUIHIECKHUI
CORETHHUK
Esponeitckoro Cyna
N0 NPABaM YeJI0BEKA

B COOTBETCTEHM € IYHKTOM 2 cTaThu 45 KonpeHuuu 1 nyH-
kTom 2 npasuna 74 PeraamenTa Esponeitckoro Cyfia K Hacro-
SILEMy NOCTAHOBJICHUIO TIPUJIArarTeA CHERYIOLIME COBNAAAIO-
JLME ¥ OCOOKIC MHCHMSI CY/ICHA":

a) COBMAJAOLLECE MHEHNE C3pa Hukonaca Bparua;

b) cosmecTHOE 0COOOE MHCHUC I-Ha J1. Bunbpxabepa, r-sa
B.M. 3ynanunua, r-na K. TOnreupra, r-ku A. THoayMsiH U T-HA
. Muiepa.

COBMADAIOULEE MHEHUE CYAbU capa Hukonaca BPATLA

B Iporokone Ne 11 Kk KoHpeHLyH, CONIACHO KOTOpOMY B
r. CrpacGypre Obil YUPEeX/EH NOCTOTHHO peicrsyouwin Cyn,
CCTb OfHA HENPUSITHASI OCOGEHHOCTE. OHA 3aKMOHACTCS! B TOM,
4TO HALMOHAIBHDIN CYAbSi, KOTOPbIA YXE y4acTBOBal B Bbl-
Heconun TTanaroil NOCTAHOBIIEHUS 1O xajnofe Ha TO rocy-
JAPCTBO, OT KOTOPOIO OH Guin u30paH, HE TOJLKO BNpaBe, HO
1 IPAKTAYCCKU 00SI3dH CHOBA YHaCTBOBATE B cynebroMm 3ace-
NAHKY 1 TOJIOCOBATH B CITyUae, eC/M ACI0 fIEpefaeTes Ha pac-
CMOTPEHHE Bonbwoit Manarsl, B csoeM 4aCcTUYHO HE CORMNapa-~
OLIEM 0COOOM MHEHHM TIO JIeiy «Kunpuany nporus Kunpa»
[Kyprianou v. Cyprus] (NOCTAHOBJICHKE Bonsuoii TManars Eb-
poneiickoro Cyna, swasoba Ne 73797/01, COopHUK NOCTAHOB-
JieHuil 1 peliesnii EBponeickoro Cyna 1o npasaM HeJI0BeKd
ECHR 2005 — ...) cymwst 2K.-TT. Kocra nasgajl NOJOKCHAC
HAIMOHANbLHbIX cynen B MopoOGHbIX OBCTOSTEALCTBAX «JIE30-
PUEHTHPYHOLLMMY, NOCKOJIBKY OHM JIOJIKHLL pewaTh, NpHAep-
SKMBATLCS. MM CBOETO NEPBOHAUAILHOTO MHEHUS! 110 Gy WM
«3A[IHAM HACJIOM CKOPPEKTUPOBATE WK JIXKE NIONHOCTBLIO W3-
MEHUTL [9T0] MHEHHMEY.

Ecau BCECTOPOHHSS UCKYCCUst TI0 AelTy yXKe COCTOSUIACH B
ITasiare U Npy ero paCCMOTPEHNUN B Bosbiuoi [anare Cyny He
ObLIO npcuorasncno HUKAKMX HOBLIX CBC[ICHMﬁ Win apryMeH-
TOB, HALMOKAILHBIC CYJIbM OOBLIMHO — M B ITOM HET HUYEro
YIMBUTENBHOIO — NPUACPXKUBAIOTCS CBOEro TPEXHErs MHe-
HUSL N0 [EJly, XOTs ¥ HE 00s3aTeNLHO B TOUHOCTH BOCTIPOM3-
BOISIT X0/ paccysiennit, Grarofapst KOTOpsIM OHY APpHILIA K
STOMY MHEHHIO, PACCMATPUBAst JICNIO B [Nanare.

B HACTOSILIEM JEJ1€ MATEPUAIIb! M A0BO/bI, NPEACTABIEHHbIC
Boanwoi [lanare, He OTIMHANIMCE B CKOJB-HUOY b 3HAYNUTCIIb-
HOIl Mepe 0T MaTepualioB ¥ [I0BO/OS, npejcrasnennbix ama-
ve. TeM HE MEHEE, TOPA3MbIC/IUB, 5l IPULLIET K BBIBOLY, 4TO MO
TIpesKHsIs TOUKa 3PCHHS Ha [aBHBII BONPOC, BOSHUKAIOWIAA 110
aTOMY Jeity, Obuia HEBEPHA, U #, KaK 1 GOJILIUMHCTRO CyHew,
NPOrOJIOCOBAll 33 BHIBOA O TOM, HTO 1O jledy Obino jorryiie-
HO HapylieHne Npas JagBUTEIEN, MAPAHTHPOBAHHDIX crarbei &
KoHBeHLMH.

B oranuume ot [lanars:, bosbuias [Manarta ne couia Heobxo-
JMBIM OTIPEETIATh, KAK HMEHHO 6b110 Ob! YMECTHEE paccMaT-
PUBATB 1E10 ~— C TOUKM 3peRis HO3MTUBHOIO WK HEIATMBHO-
O OBs3ATEbCTBA TOCYAAPCTBA N0 ITOR CTATHE KoHseHnuu.
Tem He MEHEe HUKTO HE OCIAPUBAET, UTO HE3ABUCHMO OT Xa-
paKTEpa ITOro 00A3ATENLCTBA KIOIEERIM SIBNISIETCSE BOTIPOC O

U Corsacro npasnity 74 («Conepxarne ocTanoseHn) Pernamenta EBponerckoro Cyit KOKIbIA Cypt, NPUHAMABILIA YIACTHE B PACCMOTPEHHH Jena, NMEeT Npaso NpPHIo-
KWEb K nocTanomienio Cyjia CBOS OTAENLHOC MHEHHE, COBIANMONIEE ¢ MHSHHEM DONLLIMHCTHA, 60 oTeILHoe 0c060¢ MHEHHE, GO UPOCTO CBOE (GIIBICHHE O HECOTNACHI.
Cosnajatonyim Mueunem [concurring opinion] HA3HIBAOT MHCHHE, KOTOPOE COBAATAET C MueHueM GONIBIMHCTEA O CYLECTBY €1, HO PACXROANTCS B BOIPOCUX €10 0O0CHOBAKNS

(npusedantie pedaKyuu).
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TOM, GbLIO /1N N0 Jieay COOMIOJICHO CIPABEIUTMBOC PABHOBECHE
MEXK]Y NPOTUBOPCHALLUMH IPYT APYry NyOAHuHbIMK M HacT-
HBIMH MHTEPECAMH,

B cBOEM NOCTAHOBIICHUH, APUHATOM GOJILIIMHCTBOM CYAEH, B
TOM YKc/Ie ¥ MHOK, TTanaTa npuluna K BLBOY, YT0 06LIME Be-
MOMCTBEHHBIC NPABAJIA MHHHCTPA BHY TPEHHUX JICJ1 B TOM BHAC,
B KOTOPOM OHM M3I0KEHb] B nucbMe o1 28 mas 2003 r., a tak-
K€ MX NPUMEHEHUC B HACTOSLUEM [IC/IC, BLIIMBILEECS B OTKA3
NPEAOCTABATL 3asBUTEIISIM YCIYTH 110 OPTAHU3aLMK NPOLCHLY -
Phl HCKYCCTBEHHOIO OIUIONOTBOPEHUS], HE TOALKO NPECIeaoRa-
JIM NIPABOMEPHYHO LC/Ib, HO M COXPAHMUIM CNpaBejuBoOe pas-
HOBECHE MEX]IY NPOTHBOPEYAMMMK APYT APYFY MHTEPECAMMU.
Hro kacaercs Boabiroft TTanarel, oHa COCPERoOTOYMAA CBOC
BHUMAHME NPEXKJIE BCETI'O HA TOM, COOTBETCTBYET JIM CaMU 00-
HIMC BEJIOMCTBEHHbIC Npasuiia TpeOoBanusm crarTbn 8 KoHBeH-
umnn. Boisop TTanarsl 0 ToM, 410 001LHME BEAOMCTEEHHLIC T1Pa-
BUNa HE NporuBopedar KOHBEHIMM, OCHOBLIBAICH I'NIABHBIM
00pa3som Ha TOM, YTO OHH HE MPEAYCMATPUBAIOT GC30Ir0BOPOY-
HOTO 3AMpeTa Ha NPEJOCTABJICHHE YCILYT 110 OPraHv3aliuy Npo-
HENYPL] HCKYCCTBEHHOI'O OINIONOTBOPCHHS, @ JIZI0T BO3MOX-
HOCTb PacCMOTPETL OGCTOATENILCTBA KAXKIIONG KOHKPETHOO
Aesa B CYYac Nolauy XOAaTalcTsa 0 NPefoCTaBICHUN TAKOIO
pPOAd yCAYT' B COOTBETCTBUM € KPUTEPHUSIMU, KOoTOpble Tlanara
HE COUNA HU NMPOM3BOJILHLIMK, HY HEOOOCHOBAHHbLIMK, B 3TOM
CMBICIIE HACTOSILLIEE G0 OTIMYACTCS OT Jiesa « XEPCT NpoTus
Coemunennoro Koponescrsa (N 2)» (nocrasosienve Bosb-
1won IManarel, xxanoba Ne 74025/01, C6opHUK nocTanosienwi
n petuennit Esponeiickoro Cyna no npasam yenosexka ECHR
2005~ ...), B KOTOPOM peyb IUIA O JULIEHUA U3GUPATEILHBLIX
npas BCeX OTOLIBAIOILMX HAKA3aHWE 3aKJIOueHHbIX. [Tanara
NPM3HAJIA, YTO TAKas WHIMBUAYAIUM3UPOBAHHAS OUEHKA SIBJISI-
ETCS HE NPOCTO TEOPETUHECKOH WIH WILMO30PHOR. DTOT Bhl-
BOJ| TIOATBEPKAAETCS TEM, YTO B ONPE/CJAECHHBIX CYyYasX Xo-
HatrafcTsa O NpPENOCTABACHUM YCIYF, 0 KOTOPBLIX WIET peds,
thakTHYECKH YAOBAECTBOPSUINC.

O6aymas 06CTOATENLCTRA fiG/IA eLIe pas, a1 ybeguics, nexopst
13 CoO0paXeHnH, 6oJiee NONHO M3I0XEHHBIX B MHEHHH GOJIL-
undHetBa cyjeit bBonsuwon [Manarel, yro obume BeQOMCTBEH-
HbIC NPABMJIA HAPYLIMIM CIPABEIVIHBOE PABHOBECHE MEXJIY
PA3JIMUHBLIMA MHTEPECAMH, O KOTOPBIX HAET peub B fene.

Kak oTMmeTl Ane/UISHHOHHBIN CyL B jene «P (Mennop)
NPOTUB MUHKCTPA BHYTPeHHUX fies» (ExkeHenennhoe o6ospe-
Hue cyiebubIx akros WLR 3a 2001 rop. Tom 3, ¢. 533), uzno-
JKEHHE OOLMX BEROMCTBEHHbLIX [IPABUII OTPAXKALT «IPEAHAME-
PEHHbI BEAOMCTBEHHBIA KYPC HA TO, UTO JIMLIEHHE cBOGOIL]
JOJIPKHO B OOBIYRAIX OBCTOSITENLCTRAX JIMILATE 34KHOUEHHOIO
BO3MOXHOCTH 003dBECTHCH IETbMUY. [ledcTBUTENLHO, 061Me
BENOMCTBEHHbIE NPABH/IA JIULIAXOT BOIMOXHOCTH NOJIL30BATL-
cst ycnyramu MO OpPraHu3alMM NPOUEHypPhbl MCKYCCTBEHHOTO
OIVIOJOTBOPEHNS HE BCEX 3AKJIHOYEHHBIX, OTOLIBAOLIMX HA-
Ka3aHue, IaKe eI pedb MICT O HAKA3aHMM B BMJIE JMIUEHWS
cBOOOABL! NOKU3HEHHO. TeM He MeHee st noaraio, 4to oblume
BEJOMCTBEHHBIE NPABUIA CIMILIKOM NPEB3STO OTHOCHTCS K
OTACABHO B3SITOMY 3aKJIFOHEHHOMY, KOTOpbIH oBpainaercs ¢
11pockBOi O NPEJOCTABISHUN TAKOFO pojia ycayr, Tpebysi oT
HETO HE MPOCTO OKA3ATH, YTO BE3 UCKYCCTBEHHOrO OMIOROT-
BOpeHus 3a4atve pebeHKa CTaHET BOOOUIE HEBO3MOXKHLIM, 4
NIPOAEMOHCTPUPOBATDL, YTO B €0 JIeNe eCTh «0co0ble 06CTOs-
TEJILCTBA», KOTOPhIE ONPAB/BLIBAKT OTXOJL OT OGIIEro npaBuna
O HENPEAUCTABICHUN TAKOTIO poaa yCiIyr.

Jaxe ecny MOXKHO CUMTATh, YTO NOIHKA, JIEXKALAS B OCHOBE
OOLWX BEJOMCTBEHHBIX TPABKII, HE NPOTHBOPEHUT YCTOSIBLLE-
MYCst IDUHINNY, B CUJTY KOTOPOTO 3aKITHOYECHHBIE OPONOJKAIOT
TOJ1630BATLCH BCEMM NpaBaMy, TapaHTupyeMbiMU Konsenun-

MPEUEAEHTHI BONBLWOR NANATHI EBPONEACKOTO CYAA O NPABAM YENOBEKA 110 CTPAHAM — Y/TEHAM COBETA EBPOMbI

Ci1, 32 HCK/IHOUCHNEM NIPABA Ha CBODOJLY, B TOM UHCIIC H NPABOM
Ha YBAXKCHUE CBOCH JINUHON M CCMCHHOM XU3HY, f1, K4K 1 00/b-
wrHCTBO cyaei Cypa, nonaralo, yto, NPegbsiBiss K 3aK10-
YCHHBIM NOJOOHOr0 poja TpeGoBaHMs, OOLLUE BEIOMCTBEHHBIC
NpaBu/a HC NO3BOJANOT JOCTHYL cnpanennm;oro pi:lBHOB(‘:Cl/Iﬂ
MCXKLY NpOTHBOPCHALIMMHA npyr }1pyry I]yﬁﬂl’l‘lelMl/l n yacrt-
HBIMM MHTEPECAMU, O KOTOPBIX WIIET Peub B jicae,

COBMECTHOE 0COBOE MHEHWE CYAER 1. BWIb[IXABEPA,
B.M. 3YMAHYMUA, K. IOHFBUPTA, A. TIONYMAH U 3. MUAEPA

B nacrosiem pene nepeolit 3assurens (Kupx Tuxcon),
1972 ropa poxjachusi, ObWT OCYXKJIEH 3a YOUICTBO u OT0LI-
BAJl HAKA3AHME B BWIC JULICHUS CBOOOMbI IOKU3HEHHO.
TTONHOCTBLIO OCBOGOAUTLCS OH CMOXET B JYYLIEM Ciyvae B
2009 ropy. B 1999 rony, korna oum 06a or6uiBany Hakasza-
HHE, OH MO3HAKOMUICS CO BTOPOW 3agBuTe/bLHUIEH, Jloppen
Hukcon, 1958 ropa poxuenust, y KOTOpoit yxe OblIo Tpoe ac-
TCH OT APYTUX MY>KUMH, 1 B 2001 roy oHu 3akimounamn Gpax.
Mx npocsba o NpenocTapiacHny yeays no opraHuiaiym npoue-
AYPbl HCKYCCTBCHHOIO OIUIOLOTBOPEHUS ObUIA OKOHYATELHO
orkionena B 2004 rogy. Manara He ycmoTpena B ene Huka-
Kux napywennih rpebopanuit crarbu 8 u craren 12 Konsen-
UMK, TOra Kak 6o/bIMHCTBO cynew bosbwon Tlanarsi HeiHe
NIPUXOJIMT K BLIBOAY O HAMUMKM HAPYILEHUs TpeGoBaunii cra-
Thy § Kousennun. K naleMy cOKaieHUIO, Mbl BLIHYK/ICHbI HE
COTJIACHUTLCS € ITHM,

Boneiuuucrso cygeil Boastoi IManarel cuwraeT crathio 8
Konsenupn npumennmoit. OHO NUILL KOCBEHHO 06Cyxpa-
€T BOMPOC O HOCTATOYHOCTH NPABOBLIX OCHOBAHWM [yist Orpa-
HUUEHMA 1npas 3assuTeneil. Tem He MeHee B I0CTAaHOBJSHHU
Boubioit MManarsl ochoBHoe BHMManue obpaluaercst Ha co-
PA3MEDHOCTL OFPaHUYEHUH B JIEMOKpATHUYECKOM 0biiecrse,
1 NIOITOMY CeflyeT NpeanojoxnTb, yro Cyjl IpH3HAIL HAM-
UHE B JIEJIE JOCTATOMHDBIX NPABOBLIX OCHOBAHWIA /I OrpaHuye-
HMS npaBs sasBiTesIen. Mbl COMIACHBL C 9THM, XOTS U CHHTAEM
OecnosiesHbiM obifer dictum' B yHKTe 83 NOCTAHOBACHHS, O
TOM, 4T0 OOIME BEIOMCTBEHHBIC NPABUIIA CIIE0BANIO Obl «3a-
KPENNTb B 3AKOHOJATENLCTBE). Mbl He JlymMaeM, uTo npobiema
NPENOCTARACHUS YCIYE NO OPraHn3aluM NPOLEYPbl MCKYCCT-
BEHHOI0 OMJIOJOTBOPEHHS B MECTax JuuieHus cBobofbl Ha-
CTOJILKO QUEBMiHA W 31000HEBHA, YTO TPEOYET NPSIMOI0 BMe-
warenscrea [Tapnamenra,

Mkt foaycKaeM, 4TO NOMELIEHME B NEHUTEHUMAPHOE YUPeXK-
JieHHe npejicTasasier coboil nuueHne cBoBO/BI, Ha KOTOpOe
pacnpocrpansieTcst JeHcTBue cTaTh 5 KOHBeHUMH, Tak 4yTo
3AKJIOHEHHBLIE COXPAHSIIOT 33 COBOM OCHOBHbIC NPaBa, HE CUM-
Tast Ol’p’(lHl/{qul/ll:l, KO’[‘OPLIE HEOTHLJIMMBE OT CaAMOI'0 JIMLLIEHM S
€BOGO/B! WM HEU3OEIKHO EMY CONMYTCTBYIOT {CM. nyHKT 31 H
MYHKT 65 NOCTAHOBEHMUS). B 9TOM-TO M 3aK/I104a€TCsl r1aBHast
npobGrema Halero gena.

B nyHkrTe 28 n0CTaHOBACHHMS CNPABEAIMBO YKA3IBACTCH, YTO
LiEIN IMIeHUst CBOOOIb BKIIIOYAKT B ce0sl KKapy 3a CoBepLie-
HUE NPECTYIUICHHU, IPEAYTNIPEIKIEHNE NPECTYIICHNS, 3alLUTY
0OLIECTBA M UCNPABJICHUE TIPECTYITHUKA.

B nocranosienun ormedaetest, yro 8eé Gonbiie Boicokux Jo-
roBapuBaoMxcst CTOPOH paspeiliat)T 3aK/HOUSHHRIM BUIETHCS
€O CBOMMY CYNPYraMu, XOTS M CO MHOXECTBOM Pa3fIM4HbIX Of-
panunuenuit (nyHkt 81). Tem He MeHee B CBOEH npeueieHTHON
npakTnke Esponeickunit Cy/ HUKOT[A HE NPUXOANI K BhIBOLLY,
4t0 crathd 8§ u 12 KouseHuun o6si3biBaior Beicokne Jorosa-
puBatowmecst CTOPOHb! NPENYCMATPUBATD BO3MOXHOCTh TaKmX
CBU/J@HWA B NEHUTCHUMAPHLIX YUpexeHusix. Mol He noHuma-
€M, KdK MOXKHO YTBEPXKIATb, YTO 3aK/IIOUYCHHbIC, OTOLIBAs HaKa-

Obiter dictuin (1ar,) — CKAIARHOE MHMOXOOM. MbICib, BBICKA3aHNIS B CYHEOHOM PELIEHIH NONYTHO, 4 HE B BIUIE PRINAOIIETO MOTHBA, 3aMCUARHS CYiLR, CACIEHHBIC N CMEKAY
NPOUMMY, 110 BONPOCUM, KOTOPhIE HENOCPRACTBEHHO He BXOAST B APSAMET CYNeOHOrO peienus. 1o MOTYT SbITh, HUIPHUMEP, PUCCYRICIIHS CYAd O TOM, KaK Gbi HUIIeHWIO N0CTY-
NNTh, ECII1 Gbl OGCTONTEILCTBA Jena Gbiiy APyrIIMI (npumesdanue pedariyiu.,
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NPEUEREHTbI BONbIOI NANATDI EBPOMEACKOTO CYAA N0 NPABAM HENOBEKA 10 CTPAHAM — YJTEHAM (OBETA EBPONbI .,

3dHUC, HE BNPABE BUICTLCS CO CROMMM Cympyramu, 3aTo MoOryr
NoAL30BATLCS yeayramu no OPTaHW3AHU NPOLEYPbi ucKycer-
BEHHOTO ONJIOIOTBOPEHUS (TAKOE TOMKOBANME nojpazymesaer-
C1 B yHKTax 67-68, 74, 81 u 9] NOCTAHOBACHUS). D14 NO3ULMS
HE TONLKO MpOTUBOpEuMBA, HO M CyXaer IWHPOKYIO cBOGOAY
COGC’I‘BCHHOI‘O yCMO’I‘pGHVIH, KO’I‘OpOFI rocyuap(:'rsa ﬂOJleyK)'I‘CH
(M ROJIKHDB! NOIL30BATLCS) B 37101 chepe.

B rex ponpocax, no KOTOPLIM Cpe roCyaapeTs — ype-
Hoe Cosera Epponr OTCYTCTBYET KOHCEHCYC, 4 HAMArAeMbIe
OTPAHMYCHUA HE 3aTPArMBAIOT KIIOUYERLIX rapanthit Konsen-
UMM, TOCYNIapCTBA MONB3YIOTCS GObLICIH ¢B00OIOHA cobCTREN-
HOrO yemorpennsi. locygapersa, 8 oTanuume or EBponeiickoro
Cyna, HenocpencTsenno snaoT CBOC 00WIECTBO U ero noTrped-
HocTH. B rex cdepax, rue HaUMOHA/ILHASA NPaBoBast CUCTeMa
TIPEAYCMATPUBACT LOCTATOMHBIC NPABOBLIE OCHOBAHUS 1151 OT-
PaHUYCHUS NPaB JIMYHOCTH, Tam, e oTu 1IpABOBLIC Orpany-
HEHUS TIPECTCAYIOT NPABOMEDHYIO LEb 1 JAIOT BOZMOXKHOCT
YPABHOBCUIMBATL  PAIUYHLIC MHTEPECK], 38 rocynapcrsamu
MOJIKHA NPU3HABATHLCS CBOGOJA YCMOTpEeHuUsL.

Takas xe CUTYAUMS CIIOXKUACH U B Hacrostiem aene. Obipme
NpaBUsIA TOCYRAPCTRA-OTBETYUKA NPERYCMATPUBANN BO3MOK-
HOCTE YDABHOBCILIMBAHUS MHTEPECOB U He npejcrasnsina coboit
a0CcoMOTHOrO sanpera. Hammonansupie CYIbl ACHCTBHTECLHO
TIPUBEJIN PA3JIUYHBIE HHTEPECH] B COCTOSHIE paBHOBecHst. Ml He
NOHUMAaEeM, Kak OONLIIUHCTBO cynen Bosbwodi ITanarser mosxker
YTBEPXATh, 4T0 HEe 6bi0 NPoOBEASHO CONOCTABNECHNS «NPOTH~
BOpCuallMX [ipyr Apyry 9acTHbIX 1 NYGAHYHBIX MHTEPECOR, UMe-
IOILMX OTHOWICHHE K Ae/1y» (yHKT 83 NOCTAHOBICHUS).

Hao6opor, na nam B3IJIsH/1, GOJILILMHCTBO Cyfeil He comoc-
TaBUIO HECKONLKO MHTEPECOB, KOTOpbIE 3aciyskuBatoT pac-
emotpenst. Tak, Esponeiickuis Cyn Mor 661 3axorers obey-
MMTE KPAHE HH3KYIO BEpPOSITHOCTD Gnarononyusoro mcxopa
IKCTPAKOPIOPAILHOIO OIUIONOTBOPEHUS] ¥ SKEHIUMH B BO3-
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pacre 45 ner (em. crarnior Bradley J. Van Voorhis. In Vitro
Fertilization. New England Journal of Medicine. Volume 356,
no. 4, p. 379~386 [Bpaoau Jx. Ban Boopxuc. Sxcrpakopno-
PaibHOC onnogorTsopeHue / Meguuuuckui >Kypran Hoson
Anraun. 2007. Tom 356, Ned. C. 379-386]). Kpome roro, Cyn
ocTasui Ge3 BHUMARMsI BOIPOC, BCE /N pazHoBUaHOCTY Cynpy-
KCCKUX Nap (HanpuMep, Mysk B TIOpbMe — CYNpyra Ha cBo6o-
AC; CYNpYyra B TIODLME — My3K Ha CROGOJE; FOMOCEKCYaIbHast
11apa, B KOTOPOI O[IMH M3 NAPTHEPOB HAXOMUTCH B TIOpLME, 4
APYron — Ha croGoae) moryr obpaiyarnest ¢ xoparaficTsamMm
© NPCROCTABICHUN 3AKIIOYEHHBIM YCIYT 110 Oprann3auuu npo-
UCAYPEI HCKYCCTBEHHOIO ONOOTEOPEeHust. Mbi CUMTACM, YTO
1 B STOM OTHOLICHUM FOCYAAPCTBA JOMXKHbI 10JIb30BATLCS 3HA-
HUTENLHOR CBOGOION yeMoTpenust.

B sakmouchue, npunnmas Bo BHumanue ocobbie o6cTos1-
TCILCTBA HACTOsEro fiena (Cynpyskeckas napa BCTynu/ia B
OTHOLICHNS 110 Nepemnicke, Kora onn 06a 0T6LIBANY Hakasa-
HUC B MECTax smiienust cBoGonbI; cynpyru HUKOIIa HE BesH
COBMECTHOI XU3HU; Cynpyra Ha 14 ner CTapuie Myxa; B npo-
LIIOM MY COBEPLIMII IPECTYIVICHHE NPOTHE JIMYHOCTH; Cyn-
PYTa yXe HAXOANTCSI B TOM BO3pacTe, Korna 063aBecTies pe-
GCHKOM, HEBAXKHO, ECTECTBEHHBLIM M1 HCKYCCTBEHHbBIM nyTeM,
C/1BA 1 BOSMOXHO H, B JIIOGOM ciyuae, prcKoBanno; n pede-
HOK, KOTOPbIA MOT bl GITh 3auar, SHAYUTCILHYIO YaCTh CBO-
MX ICTCKUX JIET NPoBen Gbl B 0TCYTCTBUE OTU@A)Y, HEJIL3SI CKa-
3aTh, 10 OPUTAHCKHE BIACTH ACHCTBOBAMN TPOU3BOILHO MK

“npenedperan Garococrosmuem peGenka, xoTopbLiii Mor Gl

NMOSABUTLCS. HA CBET,

fTepeod ¢ anzauiickozo azvixa.
©XKypuaa «llipasa verosexa, Tpakmura E eponeiicroeo Cyda
G Npasam 4eaoeexay




